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COMMENTARIES 


LAWS or ENGLAND. 


BOOK THE SECOND 


oF THE RIGHTS or THINGS. 


CHAPTER THE FLATS 


or PROPERTY, IN GENERAL. 


HE former book of theſe commentaries having 
b treated at large of the jura perſonarum, or ſuch 
rights and duties as are annexed to the perſons 
| of men, the objects of our inquiry in this ſecond 
book will be the jura rerum, or, thoſe rights which a man 
may acquire in and to ſuch external things as are uncon- 
nected with his perſon. Theſe are what the writers on na- 
tural law ſtile the rights of dominion, or property, concern- 
ing the nature and originat of which I ſhall firſt premiſe a 
few obſervations, before I proceed to diſtribute and conſider 
it's ſeveral objects. 
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Tart 15 nothing which ſo generally ſtrikes the imagina- 
tion, and engages the affections of mankind, as the right of 
property; or that ſole and deſpotic dominion which one man 


claims and exerciſes over the external things of the world, 


in total excluſion of the right of any other individual in the 
univerſe. And yet there are very few, that will give them- 
ſelves the trouble to conſider the original and foundation of 
this right. Pleaſed as we are with the poſſeſſion, we ſeem 
afraid to look back to the means by which it was acquired, 
as if fearful of ſome defect in our title; or at beſt we reſt 
ſatisfied with the deciſion of the laws in our favour, without 
examining the reaſon or authority upon which thoſe laws have 
been built. We think it enough that our title is derived by 
the grant of the former proprietor, by deſcent from our anceſ- 
tors, or by the laſt will and teſtament of the dying owner; 
not caring to reflect that (accurately and ſtrictly ſpeaking) 
there is no foundation in nature or in natural law, why a 
ſet of words upon parchment ſhould convey the dominion of 
land; why the ſon ſhould have a right to exclude his fellow- 
creatures from a determinate ſpot of ground, becauſe his father 
had done ſo before him ; or why the occupier of a particular 
field or of a jewel, when lying on his death-bed and no longer 
able to maintain poſſeſſion, ſhould be entitled to tell the reſt 
of the world which of them ſhould enjoy it after him. 'Theſe 
inquiries, it muſt be owned, would be uſeleſs and even 
troubleſome in common life, It is well if the maſs of man- 
kind will obey the laws when made, without ſcrutinizing too 
nicely into the reaſons of making them. But, when law is 
to be conſidered not only as matter of practice, but alſo as a 
rational ſcience, it cannot be improper or uſeleſs to examine 
more deeply the rudiments and grounds of theſe poſitive con- 
ſtitutions of ſociety, 


In the beginning of the world, we are informed by holy 
writ, the all-bountiful creator gave to man “ dominion over 
6% all the earth; and over the fith of the fea, and over the 


& fowl of the air, and over every living thing that moveth 
«© upon 
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ec upon the earth.“ This is the only true and ſolid foun- 
dation of man's dominion over external things, whatever 
airy metaphyſical notions may have been ſtarted by fanciful 
writers upon this ſubject. The earth therefore, and all 
things therein, are the general property of all mankind, ex- 
cluſive of other beings, from the immediate gift of the creator. 
And, while the earth continued bare of inhabitants, it 1s 
reaſonable to ſuppoſe, that all was in common among them, 
and that every one took from the public ſtock to his own uſe 
ſuch things as his immediate neceſſities required. 


Taess general notions of property were then ſufficient to 
anſwer all the purpoſes of human life ; and might perhaps 
ſtill have anſwered them had it been poſſible for mankind to 
have remained in a ſtate of primeval fimplicity : as may be 

collected from the manners of many American nations when 
firſt diſcovered by the Europeans; and fromthe antient method 
of living among the firſt Europeans themſelves, if we may 
credit either the memorials of them preſerved in the golden 
age of the poets, or the uniform accounts given by hiſtorians 
of thoſe times, wherein “ erant omnia communia et indiviſa 
«© omnibus, veluti unum cunctis patrimonium efſet ®, Not that 
this communion of goods ſeems ever to have been applicable, 
even in the earlieſt ages, to ought but the /b/ance of the 
thing; nor could it be extended to the uſe of it. For, by 
the law of nature and reaſon, he, who firſt began to ule it, 
acquired therein a kind of tranſient property, that laſted ſo 
long as he was uſing it, and no longer ©: or, to ſpeak with 
greater preciſion, the right of poſſeſſion continued for the 
ſame time only that the act of poſſeſſion laſted, Thus the 
ground was in common, and no part of it was the pern anent 
property of any man in particular ; yet whoever was in the 
occupation of any determined ſpot bf it, for reſt, for ſhade, 
or the like, acquired for the time a ſort of ownerſhip, from 
which it would have been unjuſt, and contrary to the law of 
nature, to have driven him by force; but the inſtant that he 


a Gen. i. 29, e Barbeyr. Puff. I. 4. c. 4. 
d Juſtin, I. 43. c. Is 
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quitted the uſe or occupation of it, another might ſeiſe it 
without injuſtice. Thus alſo a vine or other tree might be 
ſaid to be in common, as all men were equally entitled to it's 
produce; and yet any private individual might gain the ſole 
property of the fruit, which he had gathered for his own 
repaſt. A doctrine well illuſtrated by Cicero, who compares 
the world to a great theatre, which is common to the public, 
and yet the place which any man has taken is for the time 
his own d. 


BuT when mankind increaſed in number, craft, and am- 
bition, it became neceſſary to entertain conceptions of more 
permanent dominion ; and to appropriate to individuals not 
the immediate 2% only, but the very /ub/unce of the thing to 
be uſed. Otherwiſe innumerable tumults muſt have ariſen, 
and the gocd order of the world been continually broken and 
diſturbed, while a variety of perſons were ſtriving who ſhould 
get the firit occupation of the ſame thing, or diſputing which 

of them had actually gained it. As human life alſo grew 
more and more refined, abundance of conveniences were de- 
viſed to render it more eaſy, commodious, and agreeable ; as, 
habitations for ſhelter and ſafety, and raiment for warmth 
and decency. But no man would be at the trouble to provide 
either, ſo long as he had only an uſufructuary property in 
them, which was to ceaſe the inſtant that he quitted poſſeſ- 
ſion z—if, as ſoon as he walked out of his tent, or pulled 
off his garment, the next ſtranger who came by would have 
a right to inhabit the one, and to wear the other. In the caſe 
11 of habitations in particular, it was natural to obſerve, that 
f even the brute creation, to whom every thing elſe was in 
common, maintained a kind of permanent property in their 
dwellings, eſpecially for the protection of their young; that 
the birds of the air had neſts, and the beaſts of the ficld had 
caverns, the invaſion of which they eſteemed a very flagrant 
| injuſtice, and would facrifice their lives to preſerve them. 
Hence a property was ſoon eſtabliſhed in every man's houſe 
and home-ſtall ; which ſeem to have been originally mere 
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temporary huts or moveable cabins, ſuited to the deſign of 
providence for more ſpeedily peopling the earth, and ſuited to 
the wandering life of their owners, before any extenſive pro- 
perty in the ſoil or ground was eſtabliſned. And there can 
be no doubt, but that moveables of every kind became ſooner 
appropriated than the permanent ſubſtantial ſoil: partly be- 
cauſe they were more ſuſceptible of a long occupancy, which 
might be continued for months together without any ſenſible 
interruption, and at length by uſage ripen into an eſtabliſh- 
ed right; but principally becauſe few of them could be fit 
for uſe, till improved and meliorated by the bodily labour of 
the occupant : which bodily labour, beſtowed upon any 
ſubject which before lay in common to all men, is univerſally 
allowed to give the faireſt and moſt reaſonable title to an ex- 
cluſive property therein. 


THe article of food was a more immediate call, and there- 
fore a more early conſideration. Such, as were not contented 
with the ſpontaneous product of the earth, ſought for a more 
ſolid refreſhment in the fleſh of beaſts, which they obtained 
by hunting. But the frequent difappointments, incident to 
that method of proviſion, induced them to gather together 
ſuch animals as were of a more tame and ſequacious nature; 
and to eſtabliſh a permanent property in their flocks and herds, 
in order to ſuſtain themſelves in a leſs precarious manner, 
partly by the milk of the dams, and partly by the fleſh of the 
young. 'The ſupport of theſe their cattle made the article of 
water alio a very important point. And therefore the book 
of Geneſis (the moſt venerable monument of antiquity, con- 
ſidered merely with a view to hiſtory) will furniſh us with 
frequent inſtances of violent contentions concerning wells 
the excluſive property of which appears to have been eſtabliſhed 
in the firſt digger or occupant, even in ſuch places where the 
ground and herbage remained yet in common. Thus we find 
Abraham, who was but a ſojourner, aſſerting his right to a 
well in the county of Abimelech, and exacting an oath for 


his ſecurity, “ becauſe he had digged that well ©.” And Iſaac, 


e Gen. xxl. 30. 


42 about 
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about ninety years afterwards, reclaimed this his father's 


property; and, after much contention with the Philiſtines, 
was ſuffered to enjoy it in peace f. | 
ALL this while the ſoil and paſture of the earth remained 
ſtill in common as before, and open to every occupant : ex- 
cept perhaps in the neighbourhood of towns, where the ne- 
ceſſity of a ſole and exclufive property in lands (for the ſake 
of agriculture) was earlier felt, and therefore more readily 
complied with. Otherwiſe when the multitude of men and 
cattle had conſumed every convenience on one ſpot of ground, 
it was deemed a natural right to ſeiſe upon and occupy ſuch 
other lands as would more eaſily ſupply their neceſſities. 
This practice is ſtill retained among the wild and uncultivat- 
ed nations that have never been formed into civil ſtates,Yike 
the Tartars and others in the eaſt ; where the climate itſelf, 
and the boundleſs extent of their territory, conſpire to retain 
them ſtill in the ſame ſavage ſtate of vagrant liberty, which 
was univerſal in the earlieſt ages; and which Tacitus informs 
us continued among the Germans till the decline of the Ro- 
man empire 2. We have alſo a ſtriking example of the ſame 


kind in the hiſtory of Abraham and his nephew Lot b. When 


their joint ſubſtance became ſo great, that paſture and other 
conveniences grew ſcarce, the natural conſequence was that 
a ſtrife aroſe between their ſervants ; ſo that it was no longer 
practicable to dwell together. This contention Abraham 
thus endeavoured to compoſe : * let there be no ſtrife, I pray 
ce thee, between thee and me. Is not the whole land before 
cc thee? Separate thyſelf, I pray thee, from me. If thou wilt 
cc take the left hand, then I will go to the right; or if thou 
cc depart to the right hand, then I will go to the left.” This 
plainly implies an acknowledged right, in either, to occupy 
whatever ground he pleaſed, that was not pre-occupied by 
other tribes. © And Lot lifted up his eyes, and beheld all 
ce the plain of Jordan, that it was well watered every where, 
cc. even as the garden of the Lord. Then Lot choſe him all 
cc the plain of Jordan, and Journeyed eaſt ; and Abraham 
«© dwelt in the land of Canaan.” 

f Gen. xxvi. 15. 18, Ee. campus, ut nemus, placuit. De mor. Ger. 16. 


r Colunt diſcreti ct divenſi; ut font, ut h Gen. c. xiii, 
_UroN 
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Urox the ſame principle was founded the right of migra- 
tion, or ſending colonies to find out new habitations, when 
the mother-country was overcharged with inhabitants; which 
was practiſed as well by the Phoenicians and Greeks, as the 
Germans, Scythians, and other northern people. And, ſo 
long as it was confined to the ſtocking and cultivation of de- 
ſert uninhabited countries, it kept ſtrictly within the limits 
of the law of nature. But how far the ſeiſing on countries 
already peopled, and driving out or maſſacring the innocent 
and defenceleſs natives, merely becauſe they differed from 
their invaders in language, in religion, in cuſtoms, in go- 
vernment, or in colour; how far ſuch a conduct was con- 
ſonant to nature, to reaſon, or to chriſtianity, deſerved well 
to be conſidered by thoſe, who have rendered their n-mes 
immortal by thus civilizing mankind. 


As the world by degrees grew more populous, it daily be- 
came more difhcult to find out new ſpots to inhabit, without 
encroaching upon former occupants: and, by conſtantly 
occupying the ſame individual ſpot, the fruits of the earth 
were conſumed, and it's ſpontaneous produce deſtroyed, 
without any proviſion for a future ſupply or ſucceſſion. It 
therefore became neceſſary to purſue ſome regular method of 
providing a conſtant ſubſiſtence ; and this neceſſity produced, 
or at leaſt promoted and encouraged, the art of agriculture. 
And the art of agriculture, by a regular connexion and con- 
ſequence, introduced and eſtabliſhed the idea of a more per- 
manent property in the ſoil, than had hitherto been received 
and adopted. It was clear that the earth would not produce 
her fruits in ſufficient quantities, without the aſſiſtance of 
tillage : but who would be at the pains of tilling it, if ano- 
ther might watch an opportunity to ſeiſe upon and enjoy the 
product of his induſtry, art, and labour? Had not there- 
fore a ſeparate property in lands, as well as moveables, been 
veſted in ſome individuals, the world muit have continued a 
foreſt, and men have been mere animals of prey; which, 
according to ſome philoſophers, is the genuine ſtate of na- 
| A 4 ture. 
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ture. Whereas now (ſo graciouſly has Providence interwoven. 
our duty and our happineſs together) the reſult of this very 
neceſſity has been the ennobling of the human ſpecies, by 
giving it opportunities of improving it's rational faculties, as 
well as of exerting it's natural. Neceſſity begat property: 
and, in order to inſure that property, recourſe was had to civil 
ſociety, which brought along with it a long train of inſe- 


_ parable concomitants; ſtates, government, laws, puniſh- 


ments, and the public exerciſe of religious duties. Thus 
connected together, it was found that a part only of ſociety 
was ſufficient to provide, by their manual labour, for the 
neceſſary ſubſiſtence of all; and leiſure was given to others 


to cultivate the human mind, to invent uſeful arts, and to 


lay the foundations of ſcience. 


THe only queſtion remaining is, how this property became 
actually veſted : or what it ; that gave a man an excluſive 
right to retain in a permanent manner that ſpecific land, 
which before belonged generally to every body, but particu- 
larly to nobody. And, as we before obſerved that occupancy 
gave the right to the temporary 2% of the ſoil, ſo it is agreed 
upon all hands that occupancy gave alſo the original right to 
the permanent property in the /ub/ance of the earth itſelf ; 
which excludes every one elſe but the owner from the uſe of 
it. There is indeed ſome difference among the writers on 
natural law, concerning the reaſon why occupancy fhould 
convey this right, and inveſt one with this abſolute property : 
Grotius and Puffendorf inſiſting, that this right of occupancy 
is founded on a tacit and implied aſſent of all mankind, 
that the firſt occupant ſhould become the owner ; and Bar- 
beyrac, Titius, Mr Locke, and others, holding, that there 
is no ſuch implied aſſent, neither is it neceſſary that there 
ſhould be; for that the very act of occupancy, alone, being 
a degree of bodily labour, is, from a principle of natural 
Juſtice, without any conſent or compact, ſufficient of itſelf 
to gain a title. A diſpute that ſavours too much of nice and 
ſcholaſtic refinement! However, both ſides agree in this, 
that occupancy is the thing by which the title was in fact 
originally gained; every man ſeiſing to his own continued 

uſe 
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uſe ſuch ſpots of ground as he found moſt agreeable to his 
own convenience, provided he found them unoccupied by 


any one elſe. 


PzgopER TY, both in lands and moveables, being thus ori- 
ginally acquired by the firſt taker, which taking amounts to 
a declaration that he intends to appropriate the thing to his 
own uſe, it remains in him, by the principles of univerſal law, 
till ſuch time as he does ſome other act which thews an in- 
tention to abandon it; for then it becomes, naturally ſpeak- 
ing, publici juris once more, and is liable to be again appro- 
priated by the next occupant. So if one is poſſeſſed of a 
jewel, and caſts it into the ſea or a public highway, this is 
ſuch an expreſs dereliction, that a property will be veſted in 
the firſt fortunate finder that will ſeiſe it to his own uſe. But 
if he hides it privately in the earth or other ſecret place, and 
it is diſcovered, the finder acquires no property therein; for 
the owner hath not by this act declared any intention to 
abandon it, but rather the contrary ; and if he loſes or drops 
it by accident, it cannot be collected from thence, that he 
deſigned to quit the poſſeſſion ;z and therefore in ſuch a caſe 
the property {till remains in the loſer, who may claim it again 
of the finder. And this, we may remember, 1s the doctrine 
of the law of England, with relation to treaſure trove #. 


Bur this method, of one man's abandoning his property, 
and another ſeiſing the vacant poſſeſſion, however well 
founded in theory, could not long ſubſiſt in fact. It was cal- 
culated merely for the rudiments of civil fociety, and neceſ- 
ſarily ceaſed among the complicated intereſts and artificial 
refinements of polite and eſtabliſhed governments. In theſe 
it was found, that what became inconyement or uſeleſs to 
one man, was highly convenient and uſeful to another z who 
was ready to give in exchange for it ſome equivalent, that 
was equally deſirable to the former proprietor. 'Thus mutual 
convenience introduced commercaal trafhc, and the reciprocal 
transfer of property by ſale, grant, or conveyance : which 


3 See Vol. I. pag. 295+ 
s may 
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may be conſidered either as a continuance of the e poſ- 
ſeſſion which the firſt occupant had; or as an abandoning of 
the thing by the prefent owner, 25 an immediate ſucceſſive 
occupancy of the ſame by the new proprietor. The voluntary 
dereliction of the owner, and delivering the poſſeſſion to ano- 
ther individual, amount to a transfer of the property; the 
proprietor declaring his intention no longer to occupy the 
thing himſelf, but that his own right of occupancy ſhall be 
veſted in the new acquirer. Or, taken in the other light, if 
T agree to part with an acre of my land to Titius, the deed of 
conveyance 1s an evidence of my intending to abandon the 
property : and Titius being the only or firſt man acquainted 
with ſuch my intention, immediately ſteps in and ſeiſes the 
vacant poſſeſhon : thus the conſent expreſſed by the convey- 
ance gives Titus a good right againſt me; and poſſeſhon, or 

occupancy, confirms that right againſt all the world beſides. 


TE moſt univerſal and effectual way of abandoning pro- 
perty, is by the death of the occupant: when, both the actual 
poſſeſſion and intention of keeping poſſeſhon ceaſing, the 
property which is founded upon ſuch poſſeſſion and intention, 
ought alſo to ceaſe of courſe. For, naturally ſpeaking, the 
inſtant a man ceaſes to be, he ceaſes to have any dominion: 
elſe, if he had a right to diſpoſe of his acquiſitions one mo- 
ment beyond his life, he would alſo have a right to direct 
their diſpoſal for a million of ages after him; which would 
be highly abſurd and inconvenient. All property muſt there- 
fore ceaſe upon death, conſidering men as abſolute indivi- 
duals, and unconnected with civil ſociety : for then, by the 
principles before eſtabliſhed, the next immediate occupant 
would acquire a right in all that the deceaſed poſſeſſed. But 
as, under civilized governments which are calculated for the 
peace of mankind, ſuch a conſtitution would be productive 
of endleſs diſturbances, the univerſal law of almoſt every na- 
tion (which is a kind of ſecondary law of nature) has either 
given the dying perſon a power of continuing his property, 
by diſpoſing of his poſſeſſions by will; or, in caſe he neglects 
to diſpoſe of it, or is not permitted to make any diſpoſition 

4 at 
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at all, the municipal law of the country then ſteps in, and 
declares who ſhall be the ſucceſſor, repreſentative, or heir, of 
the deceaſed; that is, who alone ſhall have a right to enter 
upon this vacant poſſeſſion, i in order to avoid that confuſion, 
which it's becoming again common would occaſion k. And 
farther, in caſe no teſtament be permitted by the law, or 
none be made, and no heir can be found ſo qualified as the 
law requires, ſtill, to prevent the robuſt title of occupancy 
from again taking place, the doctrine of eſcheats is adopted 
in almoſt every country; whereby the ſovereign of the ſtate, 
and thoſe who claim under his authority, are the ultimate 
heirs, and ſucceed to thoſe inheritances, to which no other 
title can be formed. 


Tuz right of inheritance, or deſcent to the children and 
relations of the deceaſed, ſeems to have been allowed much 
earlier than the right of deviſing by teſtament. We are apt 
to conceive at firſt view that it has nature on it's ſide; yet 
we often miſtake for nature what we find eſtabliſhed by long 
and inveterate cuſtom. It is certainly a wiſe and effectual, 
but clearly a political, eſtabliſhment ; ſince the permanent 
right of property, veſted in the anceſtor himſelf, was no na- 
tural, but merely a civil, right. It is true, that the tranſ- 
_ miſſion of one's poſſeſſions to poſterity has an evident tendency 
to make a man a good citizen and a uſeful member of ſociety: 
it ſets the paſſions on the ſide of duty, and prompts a man to 
deſerve well of the public, when he is ſure that the reward of 
his ſervices will not die with himſelf, but be tranſmitted to 
thoſe with whom he is connected by the deareſt and moſt 
tender affections. Yet, reaſonable as this foundation of the 
right of inheritance may ſeem, it is probable that it's imme- 
diate original aroſe not from ſpeculations altogether ſo deli- 
cate and refined, and, if not from fortuitous circumſtances, 
at leaſt from a plainer and more ſimple principle. A man's 
children or neareſt relations are uſually about him on his 


* It is principally to prevent any va- heritance does not ſo properly deſcend, 
cancy of poſſeſſion, that the civil law as continue,in the hands of the ſurvivors 
conſiders father and ſon as one perſon; Ef. 28, 2. 11. 
ſo that upon the death of either, the in- 


death- 
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death-bed, and are the earlieſt witneſles of his deceaſe. They 
became therefore generally the next immediate occupants, till 
at length in proceſs of time this frequent uſage ripened into 


general law. And therefore alſo in the earlieſt ages, on failure 
of children, a man's ſervants born under his roof were al- 


lowed to be his heirs; being immediately on the ſpot when 


he died. For we find the old patriarch Abraham expreſsly 
declaring, that “ ſince God had given him no ſeed, his ſtew- 


cc ard Eliezer, one born in his houſe, was his heir !.“ 


WuHiLe property continued only for life, teſtaments were 
uſeleſs and unknown; and, when it became inheritable, the 
inheritance was long indefeaſible, and the children or heirs 
at law were incapable of excluſion by will. Till at length 
it was found, that ſo ſtrict a rule of inheritance made heirs 
diſobedicnt and head- ſtrong, defrauded creditors of their juſt 
debts, and prevented many provident fathers from dividing 
or charging their eſtates as the exigence of their families re- 
quired. This introduced pretty generally the right of dif- 


poſing of one's property, or a part of it, by z/ament ; that 


is, by written or oral inſtructions properly v:7nefed and au- 
thenticated, according to the pleaſure of the deceaſed ; which 
we therefore emphatically ſtile his 40/7. This was eſtabliſhed 
in ſome countries much later than in others. With us in 
England, till modern times, a man could only diſpoſe of one 
third of his moveables from his wife and children; and, in 
general, no will was permitted of lands till the reign of 
Henry the eighth; and then only for a certain portion: for 
it was not till after the reſtoration that the power of deviſing 
real property became ſo univerſal as at preſent. 


WIIIs therefore and teſtaments, rights of inheritance and 
ſucceſſions, are all of them creatures of the civil or municipal 
laws, and accordingly are in all reſpects regulated by them; 
every diſtin country having different ceremonies and requi- 
ſites to make a teſtament completely valid : neither does any 
thing vary more than the right of inheritance under different 


1 Gen. xv. Jo» | 3 6 1 
Nationa 
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national eſtabliſnments. In England particularly, this di- 
verſity is carried to ſuch a length, as if it had been meant 
to point out the power of the laws in regulating the ſucceſ- 
ſion to property, and how futile every claim muſt be, that has 
not it's foundation in the poſitive rules of the ſtate. In per- 
ſonal eſtates the father may ſucceed to his children ; in landed 
property he never can be their immediate heir, by any the 
remoteſt poſſibility : in general only the eldeſt fon, in ſome 
places only the youngeſt, in others all the ſons together, 
have a right to ſucceed to the inheritance : in real eſtates 
males are preferred to females, and the eldeſt male will uſu- 
ally exclude the reſt ; in the diviſion of perſonal eſtates, the 
females of equal degree are admitted together with the males, 
and no right of primogeniture 1s allowed. 


THis one conſideration may help to remove the ſcruples 
of many well-meaning perſons, who ſet up a miſtaken con- 
ſcience in oppoſition to the rules of law. If a man difin- 
herits his ſon, by a will duly executed, and leaves his eſtate 
to a ſtranger, there are many who conſider this proceeding as 
contrary to natural juſtice : while others ſo {crupulouſly ad- 
here to the ſuppoſed intention of the dead, that if a will of 
lands be atteſted by only 79 witneſſes inſtead of zhree, which 
the law requires, they are apt to imagine that the heir is 
bound in conſcience to relinquiſh his titie to the deviſee. But 
both of them certainly proceed upon very erroneous princi- 
ples, as if, or- the one hand, the ſon had by nature a right 
to ſucceed to his father's lands; or as if, on the other hand, 
the owner was by nature entitled to direct the ſucceſſion of 
his property after his own deceaſe. Whereas the law of na- 
ture ſuggeſts, that on the death of the poſſeflorthe eſtate ſhould 
again become common, and be open to the next occupant, 
unleſs otherwiſe ordered for the fake of civil peace by the po- 
ſitive law of ſociety. The poſitive law of ſociety, which is 
with us the municipal law of England, directs it to veſt in 
ſuch perſon as the laſt proprietor ſhall by will, attended with 
certain requiſites, appoint z and, in defect of ſuch appoint- 
ment, to go to ſome particular perſon, who from the reſu t 
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of certain local conſtitutions, appears to be the heir at law. 
Hence it follows, that, where the appointment is regularly 
made, there cannot be a ſhadow of right in any one but the 
perſon appointed: and, where the neceſſary requiſites are 
omitted, the right of the heir is equally ſtrong and built upon 
as ſolid a foundation, as the right of the deviſee would have | 
been, ſuppoſing ſuch requiſites were obſerved, 


Bur, after all, there are ſome few things, which, not- 
withſtanding the general introduction and continuance of 
property, mult ſtill unavoidably remain in common; being 
ſuch wherein nothing but an uſufructuary property is capa- 
ble of being had: and therefore they till belong to the firſt 
occupant, during the time he holds poſſeſſion of them, and 
no longer. Such (among others) are the elements of light, 
air, and water; which a man may occupy by means of his 
windows, his gardens, his mills, and other conveniences : 
ſuch alſo are the generality of thoſe animals which are ſaid 
to be ferae naturae, or of a wild and untameable diſpoſition : 
which any man may ſeiſe upon and keep for his own uſe or 
pleaſure. All theſe things, ſo long as they remain in poſſeſ- 
fion, every man has a right to enjoy without diſturbance z ' 
but if once they eſcape from his cuſtody, or he voluntarily 
abandons the uſe of them, they return to the common ſtock, 
and any man elſe has an cqual right to ſeiſe and enjoy them 


afterwards. 


AcalN; there are other things, in which a permanent 
property may ſubſiſt, not only as to the temporary uſe, but 
alſo the ſolid ſubſtance ; and which yet would be frequently 
found without a proprietor, had not the wiſdom of the law 
provided a remedy to obviate this inconvenience. Such are 
foreſts and other waſte grounds, which were omitted to be 
appropriated in the general diſtribution of lands: ſuch alſo 
are wrecks, eſtrays, and that ſpecies of wild animals which 
the arbitrary conſtitutions of poſitive law have diſtinguiſhed 
from the reſt by the well-known appellation of game. With 


regard to theſe and ſome others, as diſturbances and quarrels 
| would 
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would frequently ariſe among individuals, contending about 
the acquiſition of this ſpecies of property by firſt occupancy, 
the law has therefore wiſely cut up the root of diſſention, by 
veſting the things themſelves in the ſovereign of the ſtate : 
or elſe in his repreſentatives appointed and authoriſed by him, 
being uſually the lords of manors. And thus the legiſlature 
of England has univerſally promoted the grand ends of civil 
ſociety, the peace and ſecurity of individuals, by ſteadily pur- 
ſuing that wife and orderly maxim, of aſſigning to every thing 
capable of ownerſhip a legal and determinate owner. 
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CHAPTER THE SECOND. 


or REAL PROPERTY; AND, FIRST, OF 
CORPOREAL HEREDITAMENTS. 


HE objects of dominion or property are hinge, as con- 

tradiſtinguiſned from perſons : and things are by the 
law of England diſtributed into two kinds; things real, and 
things perſonal. Things real are ſuch as are permanent, 
fixed, and immoveable, which cannot be carried out of their 
place; as lands and tenements : things perſonal are goods, 
money, and all other moveables; which may attend the 
owner's perſon wherever he thinks proper to go. 


Ix treating of things real, let us conſider, firſt, their ſe- 
veral ſorts or kinds; ſecondly, the tenures by which they 
may be holden ; thirdly, the eſtates which may be had in 
them ; and, fourthly, the title to them, and the manner of 


acquiring and loſing it. 


FirsT, with regard to their ſeveral ſorts or kinds, things 
real are uſually ſaid to conſiſt in lands, tenements, or here- 
ditaments. Land comprehends all things of a permanent, 
ſubſtantial nature; being a word of a very extenſive ſignifi- 
cation, as will preſently appear more at large. Tenement is a 


word of ſtill greater extent, and though in it's vulgar accept- 


ation 
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tation is only applied to houſes and other buildings, yet in 
it's original, proper, and legal, ſenſe it ſignifies every thing 
that may be Holden, provided it be of a permanent nature; 
whether it be of a ſubſtantial and ſenſible, or of an unth« 
ſtantial ideal kind. Thus /iberum tenementum, franktenement, 
or frechold, is applicable not only to lands and other ſolid 
objects, but alſo to offices, rents, commons, and the like * ; 
and, as lands and houſes are tenements, fo is an advowſon a 
tenement z and a franchiſe, an office, a right of common, a 
peerage, or other property of the like unſubſtantial kind, are, 
all of them, legally ſpeaking, tenements >. But an hered:- 
tament, ſays fir Edward Coke e, is by much the largeſt and 
moſt comprehenſive expreſſion: for it includes not only lands 
and tenements, but whatſoever may be inherited, be it cor- 
poreal, or incorporeal, real, perſonal, or mixed. Thus an 
| heir-loom, or implement of furniture which by cuſtom de- 
ſcends to the heir together with an houſe, is neither land, 
nor tenement, but a mere moveable: yet, being inheritable, 
is comprized under the general word hereditament : and ſo 
a condition, the benefit of which may deſcend to a man from 
his anceſtor, is alſo an hereditament 4, 


HEREDITAMENTS then, to uſe the largeſt expreſſion, are 
of two kinds, corporeal and incorporeal. Corporeal conſiſt 
of ſuch as affect the ſenſes; ſuch as may be ſeen and handled 
by the body: incorporeal are not the object of ſenſation, can 
neither be ſeen nor handled, are creatures of the mind, and 
exiſt only in contemplation> 


CorroRBAL hereditaments confiit wholly of ſubſtantial 
and permanent objects; all which may be comprehended 
under the general denomination of land only. For land, favs | 
fir Edward Coke e, comprehendeth in it's legal ſigniſication 
any ground, foil, or earth whatſoever ;, as arable, meadows 
paſtures, woods, moors, waters, marſhes, furzes, and heath. 


a Co. Litt. 6. : d 3 Rep. 2. 
b Tbid. 19, 20. | e I Init. 4+ 
© I Inſt. 6. 
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It legally includeth alſo all caſtles, houſes, and other build- 
ings: for they conſiſt, ſaith he, of two things; land, which 
is the foundation, and frufure thereupon : ſo that, if I 
convey the land or ground, the ſtructure or building paſſeth 
therewith. It is obſervable that water is here mentioned as 
a ſpecies of land, which may ſeem a kind of ſoleciſm; but 
ſuch is the language of the law: and therefore I cannot belag 
an action to recover poſſeſſion of a pool or other piece of 
water, by the name of water only; either by calculating it's 


capacity, as, for ſo many cubical yards; z or, by ſuperficial 


meaſure, for twenty acres of water; or by general deſerip- 
tion, as for a pond, a watercourſe, or a rivulet : but I muſt 
bring my action for that the land lies at the bottom, and 
muſt call it twenty acres of land covered with water f. For 
water is a moveable wandering thing, and muſt of neceſſity 
continue common by the law of nature; ſo that I can only 


| Have a temporary, tranſient, uſufruQtuary, property therein : 


wherefore, if a body of water runs out of my pond into 
another man's, I have no right to reclaim it. But the land, 
which that water covers, is permanent, fixed, and immove- 
able : and therefore in this I may have a certain ſubſtantial 
property ; of which the law will take notice, and not of the 
other. 


| Lan hath alſo, in it's legal ſignification, an indefinite 
extent, upwards as well as downwards. Cujus eft ſolum, ejus 
&ft uſque ad coelum, is the maxim of the law, upwards ; there- 
fore no man may erect any building, or the like, to overhang 
another's land : and, downwards, whatever is in a direct line, 
between the ſurface of any land and the center of the earth, 
belongs to the owner of the ſurface; as is every day's expe- 


rience in the mining countries. So that the word “ land” 


includes not only the face of the earth, but every thing under 
it, or overit. And therefore if a man grants all his lands, he 
grants thereby all his mines. of metal and other foſſils, his 
woods, his waters, and his houſes, as well as his fields and 
meadows. Not but the particular names of the things are 


7 Brownl, I42» 


equally 
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equally ſufficient to paſs them, except in the inſtance of wa- 
ter; by a grant of which, nothing paſſes but a right of fiſh- 
ing: but the capital diſtinction is this; that by the name of 
a caſtle, meſſuage, toft, croft, or the like, nothing elſe will 
paſs, except what falls with the utmoſt propriety under the 
term made uſe of; but by the name of land, which is nomen 


generaliſſimum, every thing terreſtrial will paſs b. 
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Inviſible, has only a mental exiſtence, and cannot be delivered 
over from hand to hand. So tithes, if we conſider the pro- 
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CHAPTER THE THIRD, 


or INCORPOREAL HEREDITAMENTS. 


N incorporeal hereditament is a right iſſuing out of a 
thing corporate (whether real or perſonal) or concern- 
ing, or annexed to, or exerciſible within, the ſame *. It is 
not the thing corporate itſelf, which may conſiſt in lands, 
houſes, jewels, or the like; but fomething collateral thereto, 
as a rent iſſuing out of thoſe lands or houſes, or an office re- 
lating to thoſe jewels. In ſhort, as the logicians ſpeak, cor- 
poreal hereditaments are the ſubſtance, which may be always 
ſeen, always handled: incorporeal hereditaments are but a 
fort of accidents, which inhere in and are ſupported by that 
ſubſtance; and may belong, or not belong to it, without 
any viſible alteration therein. Their exiſtence is merely in 
idea and abſtracted contemplation ; though their effects and 
profits may be frequently objects of our bodily ſenſes. And 
indeed, if we would fix a clear notion of an incorporeal here- 
ditament, we muſt be careful not to confound together the 
profits produced, and the thing, or hereditament, which 
produces them. An annuity, for inſtance, is an incorporeal 
hereditament : for though the money, which is the fruit or 
product of this annuity, is doubtleſs of a corporeal nature, 
yet the annuity itſelf, which produces that money, is a thing 


A Co. Litt. 197 20 2 1 
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duce of them, as the tenth ſheaf or tenth lamb, fi to be 
completely corporeal; yet they are indeed incorporeal here- 
ditaments: for they, being merely a contingent ſpringing 
right, collateral to or ſuing out of lands, can never be the 
object of ſenſe : that caſual ſhare of the annual increaſe is not, 
till ſevered, capable of being ſhewn to the eye, nor of being 
delivered into bodily poſſeſſion. 


INCORPOREAL hereditaments are principally of ten ſorts ; 
advowſons, tithes, commons, ways, offices, dignities, fran- 
chiſes, corodies or penſions, annuities, and rents. 


I. Apvowson is the right of preſentation to a church, or 
eccleſiaſtical benefice. Advowſon, advecatio, ſignifies in cli- 
entelam recipere, the taking into protection; and therefore is 
| ſynonymous with patronage, patronatus: and he who has the 
right of advowſon is called the patron of the church. For, 
when lords of manors firſt built churches on their own de- 
meſnes, and appointed the tithes of thoſe manors to be paid 
to the officiating miniſters, which before were given to the 
clergy in common, (from whence, as was formerly mention- 
ed *, aroſe the diviſion of pariſhes,) the lord, who thus built 
a church, and endowed it with glebe or land, had of com- 
mon right a power annexed of nominating ſuch miniſter as he 
pleaſed (provided he were canonically qualified) to officiatg 
in that church, of which he was the founder, endower, 
maintainer, or, in one word, the patrone. 


THis inſtance of an advowſon will completely illuſtrate 
the nature of an incorporeal hereditament. It is not itſelf the 
bodily poſſeſſion of the church and it's appendages ; but it is 
a right to give ſome other man a title to ſuch bodily poſſeſhon, 
The advowſon is the object of neither the ſight, nor the touch; 
and yet it perpetually exiſts in the mind's eye, and in con- 
templation of law. It cannot be delivered from man to man 
by any viſible bodily transfer, nor can corporal poſſeſſion be 


b Vol. I. pag. 112. appears alſo to have been allowed in the 
© This original of the jus patronatus, Roman empire. Nev, 26s ts 12. c. 2. 
be building and endowing the church, Nov. 118. c. 23. 
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had of it. If the patron takes corporal poſſeſſion of the 
church, the church- yard, the glebe or the like, he intrudes 
on another man's phperty; for to theſe the parſon has an 
excluſive right. The patronage can therefore be only con- 
veyed by operation of law, by verbal grant, either oral or 
written, which is a kind of inviſible mental transfer: and 
being ſo veſted, it lies dormant and unnoticed, till occaſion 
calls it forth : when it produces a viſible, corporeal fruit, by 
entitling ſome clerk, whom the patron ſhall pleaſe to nomi- 
nate, to enter and receive bodily poſſeſhon of the lands and 
tenements of the church. 


ApvowsoNs are either advowſons appendant, or advowſons 
in groſs. Lords of manors being originally the only founders, 
and of courſe the only patrons, of churches *, the right of 
patronage or preſentation, ſo long as it continues annexed to 
the poſſeſſion of the manor, as ſome have done from the 
foundation of the church to this day, is called an advowſon ' 
appendant*®: and it will paſs, or be conveyed, together with 
the manor, as incident and appendant thereto, by a grant of 
the manor only, without adding any other words f. But 
where the property of the advowſon has been once ſeparated 
from the property of the manor by legal conveyance, it is 
called an advowſon in groſs, or at large, and never can be 
appendant any more; but is for the future annexed to the 
perſon of it's owner, and not to his manor or lands 5. 


ApDvowsoxs are alſo either pre/entative, collative, or dona- 
tive b. An advowſon preſentative is where the patron hath a 
right of preſentation to the biſhop or ordinary, and moreover 
to demand of him to inſtitute his clerk, if he finds him cano- 
nically qualified : and this is the moſt uſual advowſon. An 
advowſon collative is where the biſhop and patron are one 
and the ſame perſon : in which caſe the biſhop cannot preſent 
to himſelf; but he does, by the one act of collation, or con- 


d Co. Litt. 119. 55 

e Jbid. 121. | h Tbid. 

f Ibid. 307, | 5 | 
erring 
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ferring the benefice, the whole that is done in common caſes, 
by both preſentation and inſtitution. An advowſon donative 
is when the king, or any ſubject by his licence, doth found 
a church or chapel, and ordains that it ſhall be merely in 
the gift or diſpoſal of the patron ; ſubject to his viſitation 
only, and not to that of the ordinary; and veſted abſolutely 
in the clerk by the patron's deed of donation, without pre- 
ſentation, inſtitution, or induction i, This is ſaid to have 
been antiently the only way of conferring eccleſiaſtical bene- 
fices in England; the method of inſtitution by the biſhop not 
being eſtabliſhed more early than the time of arch-biſhop 
Becket in the reign of Henry IT *. And therefore though 
pope Alexander III !, in a letter to Becket, ſeverely inveighs 
againſt the prava conſuetudo, as he calls it, of inveſtiture 
_ conferred by the patron only, this however ſhews what was 
then the common uſage. Others contend, that the claim of 
the biſhops to inſtitution is as old as the firſt planting of 
chriſtianity in this iſland ; and in proof of it they allege a 
letter from the Engliſh nobility to the pope in the reign of 
Henry the third, recorded by Matthew Paris u, which ſpeaks 
of preſentation to the biſhop as a thing immemorial. The 
truth ſeems to be, that, where the benefice was to be con- 
ferred on a mere layman, he was firſt preſented to the biſhop, 
in order to receive ordination, who was at liberty to examine 
and refuſe him : but where the clerk was already in orders, the 
living was uſually veſted in him by the ſole donation of the 
patron ; till about the middle of the twelfth century, when 
the pope and his biſhops endeavoured to introduce a kind of 
feodal dominion over eccleſiaſtical benefices, and, in conſe- 
quence of that, began to claim and exerciſe the right of inſti- 
tution univerſally, as a ſpecies of ſpiritual inveſtiture. 


HowevER this may be, if, as the law now ſtands, the true 
patron once waves this privilege of donation, and preſents to 
the biſhop, and his clerk is admitted and inſtituted, the ad- 


i co. Litt. 344. i 1 Decretal. 4 Jo f. 7. 6. 3. 
R Seld. tith. Co 12. §. 2. m A. D. 1239. 
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vowſon is now become for ever preſentative, and ſhall never 
be donative any more n. For thefe exceptions to general 
rules, and common right, are ever looked upon by the law 
in an unfavourable view, and conſtrued as ſtrictly as poſ- 
ſible. If therefore the patron, in whom ſuch peculiar right 
reſides, does once give up that right, the law, which loves 
uniformity, will interpret it to be done with an intention of 
giving it up for ever; and will therefore reduce it to the 
ſtandard of other eccleſiaſtical livings. 


II. A sEcoxD ſpecies of incorporeal hereditaments is that 
of tithes; which are defined to be the tenth part of the in- 
creaſe, yearly ariſing and renewing from the profits of lands, 
the ſtock upon lands, and the perſonal induſtry of the inha- 
bitants: the ſirſt ſpecies being uſually called predial, as of 
corn, graſs, hops, and wood e; the ſecond mixed, as of wool, 
milk, pigs, &'c.?, conſiſting of natural products, but nurtur- 
ed and preſerved in part by the care of man; and of theſe the 
tenth muſt be paid in groſs; the third 3 as of manual 
occupations, trades, fiſneries, and the like; and of theſe only 
the tenth part of the clear gains and profits is due 4, 


Ir is not to be expected from the nature of theſe general 
commentaries, that I ſhould particularly ſpecify, what things 
are titheable, and what not, the time when, or the manner 
and proportion in which, tithes are uſually due, For this I 
mult refer to ſuch authors as have treated the matter in de- 
tail: and ſhalt only obſerve, that, in general, tithes are to 


be paid for every thing that yields an annual increaſe, as 


corn, hay, fruit, cattle, poultry, and the like; but not for 


any thing that is of the ſubſtance of the earth, or is not of 


annual increaſe, as ſtone, lime, chalk, and the like; nor 
for creatures that are of a wild nature, or ferae naturae, as 
deer, hawks, c. whoſe increaſe, ſo as to profit the owner, 
is not annual, but caſual”, It will rather be our buſineſs to 


conſider, 1, The original of the right of tithes. 2. In whom 


A Co. Litt. 344. Cro. Jac. 63, q 1 Roll. Abr. 656. 
D 1 Roll. Abr. 635. 2 Inſt, 649, 5.3 Ink, 651. 
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that right at preſent ſubſiſts. 3. Who may be diſcharged, 
either totally or in part, from paying them. | 


1. As to their original, I will not put the title of the 
clergy to tithes upon any divine right; though ſuch a right 
certainly commenced, and I believe as certainly ceafed, with 
the Jewiſh theocracy. Yet an honourable and competent 
maintenance for the miniſters of the goſpel is, undoubtedly, 
jure divino; whatever the particular mode of that maintenance 
may be. For, beſides the poſitive precepts of the new teſta- 
ment, natural reaſon will tell ns, that an order of men, who 
are ſeparated from the world, and excluded from other lucra- 
tive profeſſions, for the fake of the reſt of mankind, have a 
right to be furniſhed with the neceſſaries, conveniencies, and 
moderate enjoyments of life, at their expence, for whoſe be- 
nefit they forego the uſual means of providing them. Ac- 
cordingly all municipal laws have provided a liberal and de- 
cent maintenance for their national prieſts or clergy : ours in 
particular have eſtabliſhed this of tithes, probably in imita- 
tion of the Jewifh law: and perhaps, conſidering the dege- 
nerate ſtate of the world in general, it may be more bene- 
ficial to the Engliſh clergy to found their title on the law of 
the land, than upon any divine right whatſoever, unacknow- 
leged and unſupported by temporal ſanctions. | | 


W cannot orecifely aſcertain the time when tithes were 
firſt introduced into this country. Poſſibly they were contem= 
porary with the planting of chralbanity among the Saxons, 
by Auguſtin the monk, about the end of the ſixth century. 
But the firſt mention of them, which I have met with in any 
written Engliſh law, is in a conſtitutional decree, made in 
a ſynod held A. D. 7865, wherein the payment of tithes in 
general is ſtrongly enjoined, This canon, or decree, which 
at firſt bound not the !31ty, was effectually confirmed by two 
kingdoms of the heptarchy, in their parliamentary conven- 
tions of eſtates, reipechively conſiſting or the kings oi Mercia 


s Sclden, c. 8. Wa 2. 
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and Northumberland, the biſhops, dukes, ſenators, and 
people. Which was a few years later than the time that 
Charlemagne eſtabliſhed the payment of them in France t, 
and made that famous diviſion of them into four parts; one 
to maintain the edifice of the church, the ſecond to ſupport 
the poor, the third the _— and the fourth the PRO 
clergy *. 


THe next authentic mention of them is in the IF Ed. 
ward: et Guthruni ; or the laws agreed upon between king 
Guthrun the Dane, and Alfred and his ſon Edward the 
elder, ſucceſſive kings of England, about the year goo. 
'This was a kind of treaty between thoſe monarchs, which 
may be found at large in the Anglo-Saxon laws ” : wherein 
it was neceſſary, as Guthrun was a pagan, to provide for the 
| ſubſiſtence of the chriſtian clergy under.his dominion ; and, 
accordingly, we find * the payment of tifhes not only enjoined, 
but a penalty added upon non-obſervance : which law is 
ſeconded by the laws of Athelſtan Y, about the year 930. 
And this is as much as can N be traced out, with 
regard to their legal original. | | 


2. Wr are next to conſider the perſons to whom they are 
due. And upon their firſt introduction (as hath formerly 
been obſerved ) though every man was obliged to pay tithes 
in general, yet he might give them to what prieſts he pleaſed* ; ; 
which were called arbitrary conſecrations of tithes : or he 
micht pay them into the hands of the biſhop, who diſtributed 
among his dioceſan W the revenues of the church, which 
were then in common d. But, when dioceſes were divided 
into pariſhes, the tithes of each pariſh were allottedꝭ to it's 
own particular miniſter ; firſt by common conſent, or the 
appointments of lords of manors, and afterwards by the 
written law of the land ©. 5 


t A. D. 778. 1 cap. 1. 


u Book I. ch. 11. Seld. c. 6. F. 7. 2 Book I. Introd. F. 4. 

Sp. of laws, b. 31. c. 12. a 2 Inſt. 646. Hob. 296. 
Wilkins, pag. 51. b Seld. c. 9. F. 4. 
X cap. 6. | © LL, _ c. 1 & 2, Canute c. 11. 
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HoweveR, arbitrary conſecrations of tithes took place again 
afterwards, and became in general uſe till the time of king 
John 4. Which was probably owing to the intrigues of the 
regular clergy, or monks of the Benedictine and other rules, 
under arch-biſhop Dunſtan and his ſucceſſors; who endea- 
voured to wean the people from paying their dues to the ſe- 
cular or parochial clergy, (a much more valuable ſet of men 
than themſelves,) and were then in hopes to have drawn, by 
ſanctimonious pretences to extraordinary purity of life, all 
eccleſiaſtical profits to the coffers of their own ſocieties. And 
this will naturally enough account for the number and riches 
of the monaſteries and religious houfes, which were founded 
in thoſe days, and which were frequently endowed with tithes. 
For a layman, who was obliged to pay his tithes ſomewhere, 
might think it good policy to erect an abbey, and there pay 
them to his own monks ; or grant them to ſome abbey already 
erected : ſince, for this dotation, which really coſt the patron 
little or nothing, he might, according to the ſuperſtition of 
the times, have maſſes for ever ſung for his ſoul. But, in 
proceſs of years, the income of the poor laborious pariſh 
prieſts being ſcandalouſly reduced by theſe arbitrary conſecra- 
tions of tithes, it was remedied by pope Innocent the third 
about the year 1200 in a decretal epiſtle, ſent to the arch- 
biſhop of Canterbury, and dated from the palace of Lateran : 
which has occaſioned fir Henry Hobart and others to miſtake 
it for a decree of the council of Lateran held 4. D. 1179, 
which only prohibited what was called the infeodation of 
tithes, or their being granted to mere laymen f, whereas 
this letter of pope Innocent to the arch-biſhop enjoined the 
payment of tithes to the parſons of the reſpective pariſhes 
where every man inhabited, agreeable to what was afterwards 
directed by the ſame pope in other countries s. This epiſtle, 
ſays fir Edward Coke *, bound not the lay ſubjects of this 
realm; but, being N and juſt, (and, he might have 


d Selden, Co 11. f Decretal. 5 Jo ks 39. Co 19. 
Ee Opera Innocent. THF tom. 2. fag. 8 Ib id. c. 26. 
452 h 2 Inf. 641. 
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added, being correſpondent to the antient law) it was allow- 
ed of, and ſo became lex terrae. This put an effectual ſtop 
to all the arbitrary conſecrations of tithes; except ſome foot- 
ſteps which ſtill continue in thoſe portions of tithes, which 
the parſon of one pariſh hath, though rarely, a right to claim 
in another: for it is now univerſally held i, that tithes are 
due, of common right, to the parſon of the pariſh, unleſs 


there be a ſpecial exemption. This parſon of the pariſh, we 


have formerly ſeen *, may be either the actual incumbent, or 
elſe the appropriator of the benefice : appropriations being a 
method of endowing monaſteries, which' ſeems to have been 
deviſed by the regular clergy, by way of ſubſtitution to ar- 
bitrary conſecrations of tithes “. 


3. Wx obſerved that tithes are due to the parſon of common 
right, unleſs by ſpecial exemption; let us therefore ſee, thirdly, 
who may be exempted from the payment of tithes, and how 
lands, and their occupiers, may be exempted or diſcharged 
from the payment of tithes, either in part or totally, firſt, by 


a a real compoſition ; or, ſecondly, by cuſtom or preſcription. 


FirsT, a real compoſition is when an agreement is made 
between the owner of the lands, and the parſon or vicar, 
with the conſent of the ordinary and the patron, that ſuch 
lands ſhall for the future be diſcharged from payment of tithes, 
by reaſon of ſome land or other real recompenſe given to the 
parſon, in lieu and ſatisfaction thereof m. This was permitted 


by law, becauſe it was ſuppoſed that the clergy would be no 


loſers by ſuch compoſition ; ſince the conſent of the ordinary, 
whoſe duty it is to take care of the church in general, and of 
the patron, whoſe intereſt it is to protect that particular 
church, were both made neceffary to render the compoſition 


effectual: and hence have ariſen all ſuch compoſitions as 


exiſt at this day by force of the common law. But, experi- 
ence ſhewing that even this caution was ineffeCtual, and 


i Regiſt. 46. Hob. 296. by his royal prerogative, has a right to 
k Book I. pag. 385. all the tithes. See book I. p. 113. 284, 
In extraparochial places the king, m 2 Inſt, 490, Regitt. 38. 13 Rep. 40. 

the 
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Ch. 3. THIN OGS. 29 
the poſſeſſions of the church being, by this and . means, 
every day diminiſhed, the difabling ſtatute 13 Eliz. c. 10. 
was made: which prevents, among other ſpiritual perſons, 
all parſons and vicars from making any conveyances of the 
eſtates of their churches, other than for three lives or twenty- 
one years. So that now, by virtue of this ſtatute, no real 
compoſition made ſince the 13 Eliz. is good for any longer 
term than three lives, or twenty-one years, though made 
by conſent of the patron and ordinary: which has indeed 
effectually demoliſhed this kind of traffic ; ſuch compo- 
ſitions being now _— heard of, unleſs by authority of 
„ 


SECONDLY, a diſcharge by cuſtom or preſcription, is 
where time out of mind ſuch perſons or ſuch lands have been, 
either partially or totally, diſcharged from the payment of 
tithes. And this immemorial uſage is binding upon all par- 
ties; as it is in it's nature an evidence of univerſal conſent 
and acquieſcence, and with reaſon ſuppoſes a real compoſition 
to have been formerly made. This cuſtom or preſcription 
is either de modo decimandi, or de non decimands, 


A modus decimandi, commonly called by the ſimple name 
of a modus only, is where there is by cuſtom a particular 
manner of tithing allowed, different from the general law of 
taking tithes in kind, which are the actual tenth part of the 
annual increaſe. This is ſometimes a pecuniary compenſa- 
tion, as twopence an acre for the tithe of land : ſometimes 
it is a compenſation in work and labour, as that the parſon 
ſhall have only the twelfth cock of hay, and not the tenth, 
in conſideration of the owner's making it for him: ſome- 
times, in lieu of a large quantity of crude or imperfect tithe, 
the parſon ſhall have a leſs quantity, when arrived to greater 
maturity, as a couple of fowls in lieu of tithe eggs; and 
the like. Any means, in ſhort, whereby the general law 
of tithing is altered, and a new method of taking them 1s 
introduced, is called a modus decimandi, or ſpecial manner 
of tithing. 

To 
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To make a good and ſufficient modus, the following rules 
muſt be obferved. 1. It muſt be certain and invariable n, for 
payment of different ſums will prove it to be no modus, that 
is, no original real compoſition ; becauſe that muſt have been 
one and the ſame, from it's firſt original to the preſent time. 
2. The thing given, in licu of tithes, muſt be beneficial to 
the par/on, and not for the emolument of zhird perſons only“: 
thus a modus, to repair the church in lieu of tithes, is not 
good, becauſe that is an advantage to the pariſh only; but 
to repair the chancel is a good modus, for that is an advantage 
to the parſon. 3. It muſt be ſomething different from the 
thing compounded for ? : one load of hay, in lieu of a// tithe 


bay, is no good modus : for no parſon would bona fide make 


a compoſition to receive leſs than his due in the ſame ſpecies 
of tithe : and therefore the law will not ſuppoſe it poſſible 
for ſuch compoſition to have exiſted. 4. One cannot be diſ- 
charged from payment of one ſpecies of tithe, by paying a 
modus for another 2. Thus a modus of 1d. for every milch 
cow will diſcharge the tithe of milob kine, but not of barren 
cattle : for tithe is, of common right, due for both; and 
therefore a modus for one, ſhall never ve a diſcharge for the 

other. 5. The recompenſe muſt be in it's nature as durable 
as the tithes diſcharged by it; that is, an inheritance cer- 
tain r: and therefore a modus that every inhabitant of a houfe 
ſhall pay 4d. a year, in lieu of the owner's tithes, is no good 


modus ; for poſſibly the houſe may not be inhabited, and then 


the recompenſe will be loſt. 6. The modus muſt not be too 
large, which is called a rank modus: as if the real value of 
the tithes be 6o/. per annum, and a modus is ſuggeſted of 
4ol. this modus will not be eſtabliſhed 3 though one of 40s. 
might have been valid *. Indeed, properly ſpeaking, the doc- 
trine of rankneſ+ in a modus, is a mere rule of evidence, drawn 
from the improbability of the fact, and not a rule of law *. 


a 1 Keb. 602. r 2 P. Wms. 462. 

© I Roll. Abr. 649. | 8 11 Mod. 60. 

P 1 Lev. 179. t Pyke v. D:wwling. Hil. 19 Geo. III. 
4 Cro. Eliz. 446. Salk. 657. C. B. 


For, 


G  * 31 
For, in theſe caſes of preſcriptive or cuſtomary modus s, it is 
ſuppoſed that an original real compoſition was antiently made; 
whichbeing loſt by length of time, the immemorial uſage is ad- 
mitted as evidence to ſhew that it once did exiſt, and that from 
thenceſuch uſage was derived. Nowtime of memory hath been 
long age aſcertained by the law to commence from the be- 


ginning of the reign of Richard the firſt *; and any cuſtom 


may be deſtroyed by evidence of it's non-exiſtence in any 
part of the long period from that time to the preſent z where- 
fore, as this real compoſition is ſuppoſed to have been an 
Equitable contract, or the full value of the tithes, at the time 
of making it, if the modus ſet up is fo rank and large, as that 
it beyond diſpute exceeds the value of the tithes in the time 
of Richard the firſt, this modus is (in point of evidence) felo 
de ſe and deſtroys itſelf. For, as it would be deſtroyed by 
any direct evidence to prove it's non-exiftence at any time 
ſince that aera, ſo alſo it is deſtroyed by carrying in itſelf 
this internal evidence of a much later original. 


* 


A PRESCRIPTION de non decimandþ is a claim to be entirely 
diſcharged of tithes, and to pay no compenſation in lieu of 
them. 'Thus the king by his prerogative is diſcharged from 
all tithes vg. So a vicar ſhall pay no tithes to the rector, nor 
the rector to the vicar, for eccleſia decimas non ſolvit ecclſiae v. 
But theſe perſonal privileges (not ariſing from or being an- 
nexed to the land) are perſonally confined to both the king 
and the clergy; for their tenant or leſſee ſhall pay tithes, 


though in their own occupation their lands are not generally 
titheable . And, generally ſpeaking, it is an eſtabliſhed 
rule, that, in /ay hands, modus de non decimando non valet *. 


t 2 Inſt. 238, 239. This rule was ſtill continue to be reckoned from 
adopted, when by the ſtatute of Weſtm. an aera ſo very antiquated. See Litt. 
1. (3 Edw. I. c. 39.) the reign of Ri- F. 170. 34 Hen. VI. 37. 2 Roll. Abr. 
chard I. was made the time of limita- 269. pl. 16. 
tion in a writ of right. But, fince by u Cro. Eliz. 511. 
the ſtatute 32 Hen. VIII. c. 2. this » Cro. Eliz. 479. 511. Sav. 3. 
period (in a writ of right) hath been Moor 910. 
very rationally reduced to ſixty years, w id. 479. 
it ſeems unaccountable, that the date x JTbid. 511. 
of legal preſcription or memory, ſhould 75 
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But ſpiritual perſons or corporations, as monaſteries, abbots, 
biſhops, and the like, were always capable of having their 
lands totally diſcharged of tithes, by various ways !“; as, 
1. By real compoſition : 2. By the pope's bull of exemption : 
3. By unity of poſſeſſion ; as when the rectory of a pariſh, 
and lands in the fame pariſh, both belonged to a religious 
houſe, thoſe lands were diſcharged of tithes by this unity of 
poſſeſſion : 4. By preſcription ; having never been liable to 
tithes, by being always in ſpiritual hands : 5. By virtue of 
their order; as the knights templars, ciſtercians, and others, 
whoſe lands were privileged by the pope with a diſcharge of 
tithes :. Though upon the diſſolution of abbeys by Henry 
VIII, moſt of theſe exemptions from tithes would have fallen 
with them, and the lands become titheable again : had they 
not been ſupported and upheld by the ſtatute 31 Hen. VIII. 


c. 13. which enacts, that all perſons who ſhould come to the 


poſſeſſion of the lands of any abbey then diſſolved, ſhould 
hold them free and diſcharged of tithes; in as large and am- 


ple a manner as the abbeys themſelves formerly held them. 


And from this original have ſprung all the lands, which, 
being in lay hands, do at preſent claim to be tithe-free : for, 
if a man can ſhew his lands to have been ſuch abbey lands, 
and alſo immemorially diſcharged of tithes by any of the 
means before-mentioned, this is now a good preſcription de 
non decimando. But he muſt ſhew both theſe requiſites : for 
abbey lands, without a ſpecial ground of diſcharge, are not 
diſcharged of courſe ; neither will any preſcription de non 
decimando avail in total diſcharge of tithes, unleſs it relates 
to * abbey lands. 


IH. Counox, or right of common, appears from it's very 
definition to be an incorporeal hereditament : being a profit 
which a man hath in the land of another; as to feed his 
beaſts, to catch fiſh, to dig turf, to cut wood, or the like *. 
And hence common is chiefly of four ſorts; common of 
paſture, of piſcary, of turbary, and of eſtovers. 

y Hob. 309. Cro. Jac, 308. a Finch, law. 157. 


4 2 Rep. 44+ Seld. tith. c. 13, &. 2. | C 
1. Co- 
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1. Common of paſture is a right of feeding one's beaſts 
on another's land: for in thoſe waſte grounds, which are 
uſually called commons, the property of the ſoil is generally 
in the lord of the manor; as in common fields it is in the 
particular tenants. This kind of common 18 n appen- 
dant, appurtenant, becauſe of vicinage, or in groſs b. 

Common appendant is a right, belonging to the owners or 
occupiers of arable land, to put commonable beaſts upon the 
lord's waſte, and upon the lands of other perſons within the 
ſame manor. Commonable beaſts are either beaſts of the 
plough, or ſuch as manure the ground. This is a matter of 
moſt univerſal right: and it was originally permitted ©, not 
only for the encouragement of agriculture, but for the neceſ- 
ſity of the thing. For, when lords of manors granted out 
parcels of land to tenants, for ſervices either done or to be 
done, theſe tenants could not plough or manure the land 
without beaſts; theſe beaſts could not be ſuſtained without 
paſture; and paſture could not be had but in the lord's 
waſtes, and on the unincloſed fallow grounds of themſelves 
and the other tenants. The law therefore annexed this right 
of common, as Para Ty incident, to the grant of the 
lands; and this was the original of common appendant : 
which obtains in Sweden, and the other northern kingdoms, 
much in the ſame manner as in England 4. Common appuric- 
nant ariſeth from no connection of tenure, nor from any ab- 
ſolute neceſſity: but may be annexed to lands in other lord- 
ſhips e, or extend to other beaſts, beſides ſuch as are gene- 
rally commonable; as hogs, goats, or the like, which neither 
plough nor manure the ground. This not ariſing from any 
natural propriety or 1 like common appendant, 13 
therefore not of general right; but can ani be claimed by 
immemorial 12 and preſcription f, which the law eſtes 
ſufficient proof of a ſpecial grant or agreement for this pur- 
pole. Common becanje of Wicinage, or neighbourhood, 15 
where the inhabitants of two townſhips, which lie contigu- 
ous to each other, have uſually intercommoned with one an- 


v Co. Litt. 122. e Cro. Car. 482. 1 Jon. 397 - 
© 2 Inſt, 86. -.. © Go; JE $i, 120 
< Stjernh. lere bann, 2. c. 6. 5 

Yor. II. C other; 


bl 


only a permiſſive right, intended to excuſe what in ſtrictneſs 


Common in gro/7, or at large, is ſuch as is neither appendant 
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other; the beaſts of the one ſtraying mutually into the other's 
fields, without any moleſtation from either. This is indeed 


is a trefpafs in both, and to prevent a multiplicity of ſuits : 
and therefore eicher townſhip may encloſe and bar out the 
other, though they have intercommoned time out of mind. 
Neither hath any perſon of one town a right to put his beaſts 
originally into the other's common : but if they eſcape, and 
ſtray thither of themſelves, the law winks at the treſpaſs 5. 


nor appurtenant to land, but is annexed to a man's perſon 
being granted to him and his heirs by deed; or it may be 
claimed by preſcriptive right, as by a parſon of a church, or 
the like corporation fole. This is a ſeparate inheritance, en- 
tirely diſtinct from any landed property; and may be veſted 
in one who has not a foot of ground in the manor. 

ALLtheſe ſpecies, of paſturable common, may be and uſually 
are limited as to number and time; but there are alſo commons 
without ſtint, and which laſt all the year. By the ſtatute of 
Merton however, and other ſubfequent ſtatutes b, the lord of 
2 manor may encloſe fo much of the waſte as be pleaſes, for 
tillage or woodground, provided he leaves common ſufficient 
for ſuch as are entitled th reto. This encloſure, when juſti- 
hable, is called in law approving : an ancient expreſſion 
ſignifying the fame as © improving.“ The lord hath the 
ſole intereſt in the ſoil ; but the intereſt of the lord aud com- 
moner, in the common, are looked upon in law as mutual. 
They may both bring actions for damage done, either againſt 
ſtrangers, or each other; the lord for the public injury, and 
each commoner for his private damage k. 

25 3. Couuo of piſcary is a liberty of fiming i in another 
man's water; as common of 7urbary is a liberty of digging 


turf upon another's ground !. There is alſo a common of 


digging for coals, minerals, ſtones, and the like. All theſe 
bear a reſemblance to common of paſture in many reſpects; 
though in one point they go much fa her; common of paſture 


2 Co. Litt. 122. 1 2 Inſt. 474. 
* 20 Hen, III. c. 4. 29 Geo, II. c. k 9 Rep. 113. 
26. and 31 Geo. II. e. 41. Co. Litt. 122. 
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being only a right of feeding on the herbage and veſture of 
the ſoil, which renews annually ; but common of turbary, 
and thoſe aforementioned, are a * of carrying away the 
very ſoil itſelf. 

4. Common of eſtovers or eſtouvrers, that is, necefſaries 
(from efteffer, to furniſh) is a liberty of taking neceſſary wood, 
for the uſe or furniture of a houſe or farm, from off another's 
eſtate. The Saxon word, bore, is uſed by us as ſynonymous 
to the French e/overs: and therefore houſe-bote is a ſufficient 
allowance of wood, to repair, or to burn in, the houſe; which 
latter is ſometimes called fire-bote; plough-bote and cart-bote 
are wood to be employed in making and repairing all inſtru- 
ments of huſbandry: and hay-bote or hedge-bote is wood for 
repairing of hays, hedges, or fences. Theſe botes or eſtovers 
muſt be reaſonable ones; and ſuch any tenant or leſſee may 
take off the land let or demiſed to him, without waiting for 
any leave, aſſignment, or appointment of the leſſor, unleſs he 
be reſtrained by ſpecial covenant to the contrary n. 


Tusk ſeveral ſpecies of commons do all originally reſult 
from the ſame neceſſity as common of paſture; viz. for the 
maintenance and carrying on of huſbandry : common of piſ- 
cary being given for the ſuſtenance of the tenant's family ; 
common of turbary and fire-bote for his fuel; and houſe- 
bote, plough-bote, cart-bote, and hedge-bote, for repairing 
his houſe, his inſtruments of ullage, and the en, fences 
of his grounds. 5 


IV. A rovrTH ſpecies of incorporeal hereditaments is that 
of ways ; or the right of going over another man's ground. I 
ſpeak not here of the king's highways, which lead from town 
to town; nor yet of common ways, leading from a village 
into the fields; but of private ways, in which a particular man 
may have an intereſt and a right, though another be owner of 
the ſoil. This may be grounded on a ſpecial permiſſion ; as 
when the owner of the land grants to another a liberty of 


paſſing over his grounds, to go to church, to market, or the 


like: in which caſe the gift or grant is particular, and con- 
fined to the grantee alone; it dies with the perſon ; and, if 


m Co. Litt. 41. 
1 the 
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the grantee leaves the country, he cannot aſſign over his right 
to any other; nor can he juſtify taking another perſon in his 
company n. A way may be alſo by preſcription; as if all 
the inhabitants of ſuch a hamlet, or all the owners and oc- 
cupiers of ſuch a farm, have immemorially uſed to croſs ſuch 
a ground, for ſuch a particular purpoſe : for this immemorial 
uſage ſuppoſes an original grant, whereby a right of way thus 
appurtenant to land or houſes may clearly be created. A right 
of way may alſo ariſe by act and operation of law: for, if a 
man grants me a piece of ground in the middle of his field, 
he at the fame time tacitly and impliedly gives me a way to 
come at it; and I may croſs his land for that purpoſe without 
treſpais”. For when the law doth give any thing to one, it 
giveth impliedly whatſoever is neceflary forenjoying the ſame?, 
By the law of the twelve tables at Rome, where a man had the 
right of way over another's land, and the road was out of re- 
pair, he who had the right of way might go over any part of 
the land he pleafed : which was the eſtabliſned rule in public 
as well as private ways. And the law of England, in both 
caſes, ſeems to correſpond with the Roman (a). 


V. Orricks, which arc a right to exerciſe a public or 
private employment, and to take the ſees and emoluments 
thereunto belonging, are alſo incorporeal hereditaments : 
whether public, as thoſe of magiſtrates; or private, as of bai- 
liſts, receivers, and the like. For a man may have an eſtate 
in them, either to him and. his heirs, or for life, or for a term 
of years, or during pleaſure only : ſave only that ofhces of 
public truſt cannot be granted for a term of years, eſpecially 
if they concern the adminiſtration of juſtice, for then they 


n Finch. law. 31. a Lord Raym. 725. 1 Brownl. 212, 
bid. 63. 2 Show. 28. 1 Jon. 297. 
s. Litt. 56. I o! 


(a) In the caſe of Taylor . Whitehead, Douglas 710, 
Trinity Term, 21 Gco. III. X. B. it was adjudged, that if a 
man has a right of way over another's land, he cannot juſtity 
going over the adjaining land becauſe the way was impaſiable 
from being overflowed by a river; and that there is a difference 
between public and private ways in this reſpect.] 

might 
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might perhaps veſt in executors or adminiſtrators", Neither 
can any judicial office be granted in reverſion; becauſe though 


the grantee may be avle to perform it at the time of the 
grant, yet before the office falls he may become unable and 
inſufficient : but Miniſterial offices may be ſo granted 5; for 
thoſe may be executed by deputy. Alſo, by ſtatute 5 & 6 
Edw. VI. c. 16. no public office (a few only excepted) ſhall 
be ſold, under pain of diſability to diſpoſe of or hold it. For 
the law preſumes that- he, who buys an office, will by bri- 
bery, extortion, or other unlawiul means, make his purchaſe 
good, to the manifeſt detriment of the public. 
VI. DicniTiEs bear a near relation to offces. Of the 


nature of theſe we treated at large in the former book *: it 


will therefore be here ſuſſicient to mention them as a ſpecics 
of incorporeal hereditaments, wherein 2 man may have a 
property or eſtate. 

VII. FRANCHISES are a ſeventh ſpecies. Franchiſe and 
liberty are uſed as ſynonymous terms: and their defini» 
tion is , a royal priviiege, or Branch of the King's preroga- 
tive, ſubſiſting i in the hands of a ſubject. Being therefore 
derived from the crown, they muit ariſe from che king's 
grant; or, in fome cafes, may be held by preicription, which, 
as has been fre -quently ſaid, preſuppoſes a grant. The kinds 


of them are various, and almoit infinite: 1 will here wy 


touch upon ſome of the principal; premiſing only, that they 
may be veſted in either natural perſons or bodies politic; in 
one man, or in many: but tlie fame identical franchiſe, that 
has before been granted to one, cannot be beſtowed on an- 
other, for that would prejudice the former grant. | 
To be a county palatine is a franchiſe, veſted in a number 
of perſons. It is n 2 franchiſe for a number of perſons 
to be incorporated, and ſubſiſt as a body Hs with a power 
to maintain perpetual ſucceſſion and do other corporate acts: 
and cach individual member of ſuch corporation is alfo ſaid 
to have a francliiſe or freedom. Other francjutes are, to hold 


a court leet: to have a manor or lordſhip ; or, at leaſt, to 


r 9 Rep. 97. | u Finch, L. 164. 
5 11 Rep. 4. , 2 Roll. Abr. 191, Keilv. 196, 
t See book I. ch. 12, 
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have a lordſhip paramount: to have waifs, wrecks, eſtrays, 
treaſure-trove, royal fith, forfeitures, and deodands : to have 
a court of one's own, or liberty of holding pleas; and trying 
cauſes: to have the cognizance of pleas; which is a till 
greater liberty, being an excluſive right, ſa that no other 
court ſhall try cauſes ariſing within that juriſdiction: to have 
a bailiwick, or liberty exempt from the ſheriff of the county ; 
wherein the grantee only, and his officers, are to execute all 
proceſs : to have a fair or market; with the right of taking 
toll, either there or at any other public places, as at bridges, 
ohh, or the like; which tolls muſt have a reaſonable cauſe 
of commencement, (as in conſideration of repairs, or the 
like,) elſe the franchiſe is illegal and void *: or, laftly, to 
have a foreſt, chaſe, park, warren, or fiſhery, endowed with 
privileges of royalty; which ſpecies of franchiſe may re- 
quire a more minute diſcuſſion. 
As to a foreſt : this, in the hands of a ſubject, is properly 
the ſame thing with a chaſe ; being ſubject to the common 
law, and not to the foreſt laws“. But a chaſe differs from a 
park, in that it is not incloſed, and alſo in that a man may 
have a chaſe in another man's ground as well as in his own; 
being indeed the liberty of keeping beaſts of chaſe or royal 
game therein, protected even from the owner of the land 
with a power of hunting them thereon. A part is an incloſed 
chaſe, extending only over a man's own grounds. 'The word 
park indeed properly ſignifies an encloſure ; but yet it is not 
every held or common, which a gentleman pleaſes to ſurround 
with a wall or paling, and to ſtock with a herd of deer, that 
is thereby conſtituted a legal park : : for the king's grant, or 
at leaſt immemorial preſcription, is neceſſary to make it ſo *. 
Though now the difference between a real park, and ſuch 
enclofed grounds, 1s in many reſpects not yery material : only 
that it is unlawful at common law for any perſon to kill any 


beaſts of park or chaſe *, except ſuch as poſſeſs theſe franchiſes 


legal ſenſe extend likewiſe to all the 


Xx 2 Inſt. 220. 
beaſts of the foreit ; which, beſides the 


Y 4 Init. 314. | 
2 Co. Litt. 233. 2 Inſt. 199. 11 Rep. other, are reckoned to be hart, hind, 
86. hare, boar, and wolf, and in a word, 


a Theſe are properly buck, doe, fox, all wild beaſts of venary or hunting. 


martin and roc; but in a common and Co. Lit:. 233.9 | 
Ot 
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of foreſt, chaſe, or park. Free-warren is a ſimilar franchiſe, 
erected for preſervation or cuſtody (which the word ſignifies) 
of beaſts and fowls of warren d; which, being ferae naturae, 
every one had a natural right to kill as he could : but upon 
the introduction of the foreſt laws, at the Norman conqueſt, 
as will be ſhewn hereafter, theſe animals being looked upon 
as royal game and the ſole property of our ſavage monarchs, 
this franchiſe of free-warren was invented to protect them; 
by giving the grantee a fole and excluſive power of killing 
ſuch game ſo far as his warren extended, on condition of his 
preventing other perſons. A man therefore that has the 
franchiſe of warren, is in reality no more than a royal game- 
keeper: but no man, not even a lord of a manor, could by 
common law juſtify ſporting on another's ſoil, or even on his 
own, unleſs he had the liberty of free-warren e. This fran- 
chiſe is almoſt fallen into diſregard, fince the new ſtatutes for 
preſerving the game; the name being now chiefly preſerved 
in grounds that are ſet apart for breeding hares and rabbits. 
There are many inſtances of keen ſportſmen in antient times, 
who have ſold their eſtates, and reſerved the free-warren, or - 
right of killing game, to themſelves; by which means it comes 
to paſs that a man and his heirs have ſometimes free-warren 
over another's ground. A free f/bery, or excluſive right of 
fiſning in a public river, is alſo a royal franchiſe ; and is con- 
ſidered as ſuch in all countries where the feodal polity has 
prevailed ©: though the making ſuch grants, and by that 
means appropriating what {cems to be unnatural to reſtrain, 
the uſe of running water, was prohibited for the future by 
king John's great charter; and the rivers that were fenced in 
his time were directed to be laid open, as well as the foreſts 
to be diſafforeſted fo This opening was extended, by the 
ſecond © and third d charters of Henry III, to thoſe alſo that 
were fenced under Richard I; ſo that a franchiſe of free 
fiſhery ought now to be at leaſt as old as the reign of HenrylILI. 


b The beaſts are hares, conies, and d Bro. Ar. tit. Warren. 3. 


does: the fowls are either campeſtres, as e Seld. Mar. Clauſe J. 24. Dufreſne. 
Partridges, rails, and quails; or ſy/veſ= V. 503. Crag. de Fur. feed. II. 8. 15. 


eres, as woodcocks and pheaſants; or cap. 47+ edit. Oxon. 
avatiles, as mallards and herons, (ibid.) 8 cap. 20. 
4 Salk, 637, h g Hen. III. c. 16, 
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This differs from a ſeveral fiſhery ; 3 becauſe he that has 


a ſeveral fiſhery muſt alſo be (or at leaſt derive his right from) 


the owner of the ſoil ', which in a free fiſhery is not requi- 
ſite. It differs alſo from a common of piſcary beſore-men- 
tioncd, in that the free fiſhery is an excluſive right, the com- 
mon of piſcary is not ſo: and therefore, in a free fiſhery, a 
man has a property in the fiſh before coy are caught; in a 
common of piſcary not till afterwards *. Some indeed have 
conſidered a free hihery not as a royal franchiſe, but merely 
as a private grant of a liberty to fith in the ſeveral fiſhery of 
the grantor l. But to conſider ſuch right as originally a 
flower of the prerogative, till reſtrained by magna caria, and 
derived by royal grant (previous to the reign of Richard I.) 
to ſuch as now claim it by preſcription, and to N it 
(as we have done) from a ſeveral and a common of fiſhery, 
may remove ſome difficultics in reſpect to this matter, with 
which our books are embarraſſed. For it muſt be acknow- 
leged, that the rights and diſtinctions of the three ſpecies of . 
fiſhery are very much confounded in our law-books; and that 
there are not wanting reſpectable authorities ” which main- 
tain, that a /everal-fiſhery may exiſt diſtinct from the pro- 
perty of the ſoil, and that a free fiſhery implies no excluſive 
right, but is ſynonymous with common of piſcary. 

VIII. Coronirs are a right of ſuſtenance, or to receive 
certain allotments of victual and proviſion for one's mainte- 
nance n. In lieu of which (eſpecially when due from eccle- 
ſiaſtical perſons) a penſion or ſum of money is ſometimes 
ſubitituted . And theſe may be reckoned another ſpecics 
of incorporeal hereditaments; though not chargeable on, or 
iſuing from, any corporeal inheritance, but only charged 
on the perſon of the owner in reſpect of ſuch his inheritance. 
To theſe may be added, 

IX. ANNUrriks, which are much of the ſame nature; 


only that theſe ariſe from temporal, as the former from ſpiri- 


tual, perſons. An annuity is a thing very diſtinct from a 


1M. 17 dw. IV. 6: P. 18 Ew. m See them well digeſted in Har- 
IV. 4. T. 10 Hen. VII. 24. 26. Salk. 637. grave's notes on Co. Litt. 122. 
k F. N. B. 88, Salk. 637. n Finch. L. 162. 

12 Sid. 8. See book 1, ch. 8. 
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rent- charge, with which it is frequently confounded : a rent» 
charge being a burthen impoſed upon and iſſuing out of Jane, 
whereas an annuity is a yearly ſum chargeable only upon the 
perſon of the grantor o. Therefore, if a man by deed grant 
to another the ſum of 20/. per annum, without expreſſing out 
of what lands it ſhall iſſue, no land at all ſhall be charged 
with it; but it is a mere perſonal annuity : which is of ſo 
little account in the law, that, if granted to an eleemoſynary 
corporation, it is not within the ſtatutes of mortmain ? ; and 
yet a man may have a real eſtate in it, though lus ſecurity is 
merely perſonal. 

X. RenTs are the laſt ſpecies of incorporeal heredita- 
ments. The word rent or render, reditus, ſigniſies a com- 
penſation or return, it being in the nature of an acknow- 
legement given for the poſſeſſion of ſome corporeal inherit- 
ance 9, It is defined to be a certain proſit iſſuing yearly out 
of lands and tenements corporcal. It muſt be a profit; yet 
there is no occaſion for it to be, as it uſually 1s, a ſum of mo- 
ney : for ſpurs, capons, horſes, corn, and other matters m2 
be rendered, and frequently are rendered by way of rent r. It 
may alſo conſiſt in ſervices or manual operations; as, to 
plough ſo many acres of ground, to attend the king or the 
lord to the wars, and the like; which ſervices in the eye of 
the law are proſits. This profit mult alfo be certain; or that 
which may be reduced to a certainty by either party. It 
muſt alſo ifſue early z though there is no occaſion for it to 
iſſue every ſuccethve year; but it may be reicrved every ſecond, 
third, or fourth year“: yet, as it is to be produced out of the 
profits of lands and tenements, as a recompenſe for being per- 
mitted to hold or enjoy them, it ought to be reſcrved yeariy, be- 
cauſe thoſe profits do annually ariſe and are annually renewed. 
It muſt i ue out of the thing granted, and not be part of the 
land or thing itſelf; wherein it differs from an exception in 
the grant, which is always of part of the thing granted t. It 
muſt, laſtly, iſſue out of lands and tenements corporeal ; that is, 
ſrom ſome inheritance wherennto the owner or grantee of the 


» Co. Litt. 144, EY = Litt. 142. 
p hid. 2. s Thid. 47. 
3 Ibid. 144. t Plowd. 13. 8 Rep. 71. 
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rent may have recourſe to diſtrain. Therefore a rent cannot 
be reſerved out of an advowſon, a common, an office, a fran- 
chiſe, or the like". But a grant of ſuch annuity or ſum 
may operate as a perſonal contract, and oblige the grantor ta 
pay the money reſerved, or ſubject him to an action of debt“: 
though it doth not affect the inheritance, and is no legal rent 
in contemplation of law. 

THERE are at common law * three manner of rents, rent- 
ſervice, rent-charge, and rent-ſeck. Rent-ſervice is ſo called 
becauſe it hath ſome corporal ſcrvice incident to it, as at the 


| leaſt fealty or the feodal oath of fidelity )J. For, if a tenant 


holds his land by fealty, and ten ſhillings rent; or by the ſer- 
vice of ploughing the lord's land, and five ſhillings rent; theſe 
pecuniary rents, being connected with perſonal ſervices, are 
therefore called rent-ſervice. And for theſe, in caſe they be 
behind, or arrere, at the day appointed, the lord may diſtrein 
of common right, without reſerving any ſpecial power of 
diſtreſs ; provided he hath in himſelf the reverſion, or future 
eſtate of the lands and tenements, after the leaſe or particular 
eſtate of the leſſee or grantee is expired 2. A rent-charge, is 
where the owner of the rent hath no future intereſt, or rever- 
ſion expectant in the land; as where a man by dced maketh 
over to others his whole eſtate in fee ſimple, with a certain 
rent payable thereout, and adds to the deed a covenant or 
clauſe of diſtreſs, that if the rent be arrere, or behind, it ſhall 
be lawful to diftrein for the fame. In this cafe the land is 
liable to the diſtreſs, not of common right, but by virtue of 
the clauſe in the deed : and therefore it is called a rent-charge 
becauſe in this manner the land is charged with a diſtreſs for 
the payment of it. Rent-ſeck, reditus ficcus, or barren rent, 
is in effect nothing more thau a rent reſerved by deed, but 
without any clauſe of diſtreſs. : 


THERE are alſo other ſpecies of rents, which are reducible 
to theſe three. Rents of afſi/e are the certain eſtabliſhed rents 
of the freehoiders and ancient copyholders of a manor b, 
which cannot be departed from or varied. Thoſe of the 

1 Co. Litt. 144. bid. 47. 2 Litt. §. 215. a Co. Lit. 143. 

x Litt. F. 213. y Co. Litt. 142. d 2 Inſt, 19. 
frecholders 
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freeholders are frequently called chief rents, reditus capitales ; 
and both ſorts are indifferently denominated quit rents, guiett 
reditus 3 becauſe thereby the tenant goes quit and free of all 
other ſervices. When theſe payments were reſerved in filver 
or white money, they were antiently called vhize-rents, or 
blanch-farms, reditus albi ©; in contradiſtinction to rents re- 
ſerved in work, grain, or baſer money, which were called 
reditus nigri or black mail *. Rack-rent is only a rent of the 


full value of the tenement or near it. (6 A fee-farm rent is 


a rent-charge iſſuing out of an eſtate in fee; of at leaſt one 
fourth of the value of the lands, at the time of it's reſer- 
vation e: for a grant of lands, reſerving ſo conſiderable a rent, 
is indeed only letting lands to farm in fee imple inſtead of 
the uſual methods for life or years. 

THEE are the general diviſions of rent; but the difference 
between them (in reſpect to the remedy for recovering them) 
is now totally abolithed ; and all perſons may have the like 
remedy by diſtreſs for rents-ſeck, rents of aſſiſe, and chief- 
rents, as in caſe of rents reſerved upon leaſe *. 

RENT 1s regular! y due and payable upon the land from 
whence it iſſues, if no particular place is mentioned in the 
reſervation &: but, in caſe of the king, the payment muſt be 
either to his officers at the exchequer, or to his receiver in 
the country ®, And, ſtrictly, the rent is demandable and 
payable before the time of ſun-ſet of the day whereon it is 
reſerved i ; though perhaps not abſolutely due till midnight *, 


Wir regard to the original of rents, ſomething will be 
ſaid in the next chapter; and, as to diſtreſſes and other re- 
medics for their recovery, the doctrine relating thereto, and 
the ſeveral proceedings thereon, theſe belong properly to the 
third part of our commentaries, which will treat of civil in- 
juries, and the means whereby they are redreſſed. 


© In Scotland this kind of ſmall pay- f Stat. 4 Geo. II. c. 28. 


ment is called blanch Holding or reditus g Co. Litt. 201. h 4 Rep. 73. 
albar firmae, i Co. Litt. 302. 1 Anderſ. 253. 
2 n 296-7 k 1 Saund. 287. Prec. Chance. 555. 
* Co, Litt. 143. | Salk. 578. 


(6b) See Douglas, Rape 604. note 1. as to the definition of 4 
te- farm rent. 
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CHAPTER THE FOURTH.- 


os Tus FEODAL SYSTEM. 


T is impoſſible to underſtand, with any degree of accu- 
racy, either the civil conſtitution of this kingdom, or the 
laws which regulate it's landed property, without ſome gene- 
ral acquaintance with the nature and doctrine of feuds, or the 
feodal law : a ſyſtem ſo univerſally received throughout Eu- 
rope upwards of twelve centuries ago, that fir Henry Spel- 
man * does not ſcruple to call it the law of nations in our 
weſtern world. This chapter will be therefore dedicated to 
this inquiry. And though, in the courſe of our obſervations 
in this and many other parts of the preſent book, we may 
have occaſion to ſearch pretty highly into the antiquities of 
our Engliſh juriſprudence, yet ſurely no induſtrious {ſtudent 
will imagine his time miſemployed, when he is led to confider 
that the obſolete doctrines of our laws are frequently the 
foundation, upon which what remains is erected; and that it 
is impracticable to comprehend many rules of the modern 
law, in a ſcholarlike ſcientifical manner, without having re- 
courſe to the antient. Nor will theſe reſearches be altogether 
void of rational entertainment as well as uſe: as in viewing 
the majeſtic ruins of Rome or Athens, of Balbec or Palmyra, 


it adminiſters both pleaſure and inſtruction to compare them 


with the draughts of the fame edifices, in their priſtine pro- 
portion and ſplendor. | 


2 of parliaments, 57. 


Tun 
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Tas conſtitution of feuds “ had its original from the 
military policy of the northern or Celtic nations, the Goths, 
the Huns, the Franks, the Vandals, and the Lombards, 
who all migrating from the fame officina gentium, as Crag 
very juſtly entitles 1t ©, poured themſelves in vaſt quantities 
into all the regions of Europe, at the declenſion of the 
Roman empire. It was brought by them from their own 
countries, and continued in their reſpective colonies as the 
moſt likely means to ſecure their new acquiſitions: and, to 
that end, large diſtricts or parcels of land were allotted by 
the conquering general to the ſuperior officers of the army, 
and by them dealt out again in ſmaller parcels or allotments 
to the inferior officers and moſt deſerving ſoldiers 4. Theſe 
allotments were called ed, feuds, fiefs, or fees; which 
laſt appellation in the northern languages © ſignifies a condi- 
tional ſtipend or reward fl. Rewards or ſtipends they evi- 
dently were: and the condition annexed to them was, that 
the poſſeſſor ſhould do ſervice faithfully, both at home and 
in the wars, to him by whom they were given; for which 
purpoſe he took the urameutum jidelitatis, or oath of tealty ⁊: 
and in caſe of the breach of this condition and oath, by not 
performing the ſtipulated ſervice, or by deſerting the lord in 
battle, the lands were again to revert to him who granted 
them l, | 


 ALLOTMENTS, thus acquired, naturally engaged ſuch as 
accepted them to defend them : and, as they all ſprang from 


Inſt. part, 2.) Now the tranſpoſitien of 
theſe northern ſyllables, aliodh, will 
give us the true etymology cf the allo- 
dium, or abſolute property of the feu- 
difts : as, by a ſimilar combination of 
the latter ſyllable with the word fee 
(which fiznines, we have ſeen, a con- 
ditional reward” or ſtipend) Feredh or 
fſeouum will denote ſtipendiary property. 
See this oath explained at large in 


d See Spelman of feuds, and Wright 
of tenures, per tt. | 

c De jure feed. 19, 20. 

d Wright, 7. 

e Spelm. G/. 216. 

f Pontoppidan in his hiſtory of Nor- 
way, (page 290) obſerves, that in the 
northern languages odh ſignifies propri- 
etas and all tetum. Hence he derives 
the adhal right in thoſe countries; and 2 


thence too perhaps is derlved tne dal 
right in Finland, Sc. (See Mac Doual 


8 


Feud, I. 2. t. 7. 
15 Tead: £ 204 1. 24 
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the ſame right of conqueſt, no part could ſubſiſt independent 
of the whole; wherefore all givers as well as receivers were 
mutually bound to defend each others poſſeſſions. But, as 
that could not effectually be done in a tumultuous irregular 
way, government, and to that purpoſe ſubordination, was 
neceſſary. Every receiver of lands, or feudatory, was there- 
fore bound, when called upon by his benefaQor, or imme- 
diate lord of his feud or fee, to do all in his power to defend 
him. Such benefactor or lord was likewiſe ſubordinate to, 
and under the command of, his immediate benefactor or ſupe- 
rior ; and ſo upwards to the prince or general himſelf : and 
the ſeveral lords were alſo reciprocally bound, in their reſpec- 
tive gradations, to protect the poſſeſhons they had piven. 
Thus the feodal conneCtion was eſtabliſhed, a proper mili- 
tary ſubjection was naturally introduced, and an army of 
feudatories was always ready enliſted, and mutually prepared 
to muſter, not only in defence of each man's own ſeveral pro- 
perty, but alſo in defence of the whole, and of every part of 
this their newly-acquired country *; the prudence of which 
conſtitution was ſoon ſufhciently viſible in the ſtrength and 
ſpirit, with which they maintained their conqueſts. 


Tun univerſality and early uſe of this feodal plan, among 
all thoſe nations, which in complaiſance to the Romans we 
ſtill call barbarous, may appear from what is recorded * of 
the Cimbri and Teutones, nations of the ſame northern ori- 
ginal as thoſe whom we have been deſcribing, at their firſt 
irruption into Italy about a century before the chriſtian tra. 
They demanded of the Romans, “ ut martius populus aliquid 
& {bi terrae daret, quaſi flipendium : caeterum, ut vellet, mani- 
& bus atque armis ſuis uteretur.” Thie ſenſe of which may be 
thus rendered ; they deſired ſtipendiary lands (that is, feuds) 
to be allowed them, to be held by military and other perſonal 
ſervices, whenever their lords ſhould call upon them. This 
was evidently the ſame conſtitution, that diſplayed itſelf more 
fully about ſeven hundred years afterwards : when the Salii, 
Burgundians, and Franks broke in upon Gaul, the Vifigoths 


1 Wright, 8. K L. Flerus, l. 3. c. 3. 
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on Spain, and the Lombards upon Italy; and introduced 
with themſclves this northern plan of polity, ſerving at once 
to diſtribute and to protect the territories they had newly 
gained. And from hence too it is probable that the emperor 
Alexander Severus! took the hint, of dividing lands con- 
quered from the enemy among his generals and victorious 
ſoldiery, duly ſtocked with cattle and bondmen, on condition of 
receiving military ſervice from them and their heirs for ever. 


SCARCE had theſe northern conquerors eſtabliſhed them- 
ſelves in their new dominions, when the wiſdom of their 
conſtitutions, as well as their perfonal valour, alarmed all the 
princes of Europe; that is, of thoſe countries which had 
formerly been Roman provinces, but had revolted, or were 
deſerted by their old maſters, in the general wreck of the 
empire. Wherefore moſt, if not all, of them thought it ne- 
ceſſary to enter into the ſame or a ſimilar plan of policy. For 
whereas, before, the poſſeſſions of their ſubjects were per- 
fectly allodial, (that is, wholly independent, and held of no 
ſuperior at all) now they parcelled out their royal territories, 
or perſuaded their ſubjects to furrender up and retake their 
own landed property, under the like feodal obligations of 
military fealty n. And thus, in the comps ſs of a very few 
years, the feodal conſtitution, or the doctrine of tenure, ex- 
tended itſelf over all the weſtern world. Which alteration of 
landed property, in ſo very material a point, neceſſarily drew 
after it an alteration of laws and cuſtoms : to that the feodal 
laws ſoon drove out the Roman, which had hitherto univer- 
ſally obtained, but now became for many centuries loſt and 
forgotten; and Italy itſelf (as ſome of the civilians, with 
more ſpleen than judgment, have expreſſed it) Zellurnas, atque 
ferinas, immaneſque Longobardorum leges accepit n. 

I « Sola, guae de hoſtibus capta ſunt, © ſerwos, ut poſgent colere gued acceperant; 
« limitaneis ducibus & militibus denavit; © ne per inopiam bomimem wel per ſenec- 
ce jta ut eorum ita efſent, fi baeredes illo- et tutcm deſcrerentur rura vicina barba- 


& rum militarenty nec unguam ad priva- © riae, guod turpiſſimum ille ducebat. 
& tos pertinerent: dicens attentius illos (El. Lamprid. in vita Alex. Severi. ) 


ic militatures, ff etiam ſua rura defende- m Wright, 10. 
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Bor this feodal polity, which was thus by degrees eſta- 
bliſhed over all the continent of Europe, ſeems not to have 
been received in this part of our iſland, at leaſt not univer- 
tally and as a part of the national conſtitution, till the reign 
of William the Norman ». Not but that it is reaſonable to 
believe, from abundant traces in our hiſtory and laws, that 
even in the times of the Saxons, who were a ſwarm from 
what fir William Temple calls the ſame northern hive, ſome- 
thing ſimilar to this was in nſe: yet not ſo extenſively, nor 
attended with all the rigour that was afterwards imported by 
the Normans. For the Saxons were firmly ſettled in this 
Hand, at leaſt as early as the year 600: and it was not till 
two centuries after, that feuds arrived to their full vigour and 
maturity, even on the continent of Europe ?. 


Tmis introduction however of the feodal tenures into Eng- 
land, by king William, does not ſcem to have been effected 
immediately after the conqueſt, nor by the mere arbitrary will 
and power of the conqueror ; but to have been gradually eſta- 
bliſhed by the Norman barons, and others, in ſuch forfeited 
lands as they received from the giit of the conqueror, and 
afterwards univerſally conſented to by the great council of 
the nation long after his title was eſtabliſhed. Indeed from 
the prodigious ſlaughter of the Engiiih nobility at the battle 
of Haſtings, and the fruitleſs inſurrections of thoſe who ſur- 
vived, ſuch numerous ioriertures had accrued, that he was 
able to reward his Norman followers with very large and ex- 
tenſive poſſeſhons : which gave a handle to the monkiſh hiſ- 
torians, and ſuch as have implicitly followed them, to repre- 
fent him as having by right of the ſword ſeiſed on All the 
lands of England, and dealt thera out again to his own fa- 
vourites. A ſuppoſition, grounded upon a miſtaken ſenſe of 
the word congugt; which, in it's feodal acceptation, fignifies 
no more than acgi/ti9n ; and this has led many haſty writers 
into a ſtrange hiſtorical miſtake, and one which upon the 
flighteſt examination will be found to be moſt untrue. How- 


© Spelm, GJ. 218. Brat, I. 2. . 18. &o 7. Pp Crags f. 1. 1. 4. 
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ever, certain it i is, that the Normans now began to gain very 
large poſſeſſions in England; and their regard for the feodal 
law, under which they had long lived, together with the king's 
recommendation of this policy to the Engliſh, as the beſt 
way to put themſelves on a military tooting, and thereby to 
prevent any future attempts from the continent, were probably 
the reaſons that prevailed to effect it's eſtabliſhment here by 
law. And, though the time of this great revolution in our 
landed property cannot be aſcertained with exactneſs, yet 
there are ſome circumſtances that may lead us to a probable 
conjecture concerning it. For we learn from the Saxon 
chronicle a, that in the nineteenth year of king William's 
reign an 8 was apprehended from Denmark; and the 
military conſtitution of the Saxons being then laid aſide, and 
no other introduced in it's ſtead, the kingdom was wholly 
defenceleſs: which occaſioned the king to bring over a large 
army of Normans and Bretons, who were quartered upon 
every landholder, and greatly oppreſſed the people. This 
apparent weakneſs, together with the grievances occaſioned 
by a foreign force, might co-operate with the king? s remon- 
ſtrances, and the better incline the nobility to liſten to his 
propoſals for putting them in a poſture of defence. For, as 
ſoon as the danger was over, the king held a great council to 
inquire into the ſtate of the nation "; the immediate conſe- 
quence of which was the compiling of the great ſurvey called 
domeſday-book, which was finiſhed in the next year : and in 
the latter end of that very year the king was attended by all 
his nobility at Sarum z where all the principal Iandholders 
ſubmitted their lands to the yoke of military tenure, became 
the king's vaſals, and did homage and fealty to his perſon *. 
This may poſſibly have been the aera of formally introducing 
the feodal tenures by law; and perhaps the very law, thus 
made at the council of Sarum, is that whick is {till extant t, 


q A. D. 1085. 

r Rex tenuit magnum cencilium, et gra- 
vis ſermones babuit cum ſuis proceribus de 
bac terra; quo modo incoleretur, et a quibus 
honinibus. Chron. Sax. ibid. 

5 Onmes praedia tenentes, quot guot ſ- 
ſent netae melioris per totam Argliam, ejus 


VoIL. II. 


D 


 bomines facti ſunt, et omnes ſe illi ſubdi- 


dere, ejuſque facti ſurt waſalli, ac ei fi- 
delitatis juramenta pracſtiterunt, ſe contre 
alios quoſcunque illi fides futures. Chrons 
Sax. A. D. 1086. 

t cap. 52. Wilk. 228. 
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and couched in theſe remarkable words: tu], ut omnes 
cc liberi homines feedere et ſacramento affirment, quod intra et 
cc extra univerſum regnum Angliae Wilhelmo regi domino uo fi- 
cc deles eſſe volunt ; terras et honores illius ommi fidelitate wbique 
cc ſervare cum eo, et contra inimicos et alienigenas defendere.” 

The terms of this law (as fir Martin Wright has obſerved 3 
are plainly feodal: for, firſt, it requires the oath of fealty, 
which made in the ſenſe of the feudiſts every man that took 
it a tenant or vaſal: and, ſecondly, the tenants obliged them- 
ſelves to defend their lord's territories and titles againſt all 
enemies foreign and domeſtic. But what clearly evinces the 
legal eſtabliſhment of this ſyſtem, is another law of the ſame 
collection », which exacts the performance of the military 
feodal ſervices, as ordained by the general council.“ Omnes 
« comites, et barones, et milites, et ſervientes, et uni verſi liberi 
« mines tctins regni eri Praedicti, habeant et teneant ſe ſein- 
6 per bene in armis et in equis, ut decet et oportet : et fint ſemper 
« promptt et bene parati, ad ſervitium ſuum integrum nobis eu- 
« plendum et peragendum, cum opus fuerit 5 ſecundum quod nobis 
ce debent do. foedis et tenementis ſuis de jure facere, et ſicut illis 
« fatuimus per commune cuncilium totius regni noſtri praedicti.“ 


Tris new polity therefore ſeems not to have been impoſed 


by the conqueror, but nationally and freely adopted by the 
general aſſembly of the whole realm, in the fame manner as 
other nations of Europe had before adopted it, upon the ſame 
principle of ſelf-ſecurity. And, in particular, they had the 
recent example of the French nation before their eyes ; which 
had gradually ſurrendered up all it's allodial or free lands into 


the king's hands, who reſtored them to the owners as a bene- 
 ficium or feud, to be held to them and ſuch of their heirs as 


they previouſly nominated to the king : and thus by degrees 
all the allodial eſtates in France were converted into feuds, 
and the freemen became the vaſals of the crown *. The only 
difference between this change of tenures in France, and that 
in England, was, that the former was effected gradually, 


ir Tenures, 66, | x Monteſq. Sp. L. b. 31. c. 8. 
W cap. 58. Wilk. 288. | | 
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by the conſent of private perſons; the latter was done at 
once, all over * by the common conſent of the nation V. 


Id conſequence of this change, it became a fundamental 
maxim and neceſſary principle (though in reality a mere 
fiction) of our Engliſh tenures, “ that the king is the uni- 


« yerſal lord and original proprietor of all the lands in his 


cc. kingdom Z; and that no man doth or can poſſeſs any part of 
« it, but what has mediately or immediately been derived as 
« a gift from him, to be held upon feodal ſervices.” For, 
this being the real caſe in pure, original, proper feuds, other 
nations who adopted this ſyſtem were obliged to act upon the 
ſame ſuppoſition, as a ſubſtruction and foundation of their 
new polity, though the fact was indeed far otherwiſe. And 
indeed, by thus conſenting to the introduCtion of feodal te- 
nures, our Engliſh anceſtors probably meant no more than to 
put the kingdom in a ſtate of defence by eſtabliſhing a mili- 
tary ſyſtem; and to oblige themſelves (in reſpect of their 
lands) to maintain the king's title and territories, with equa] 
vigour and fealty, as if they had received their lands from his 
bounty upon theſe expreſs conditions, as pure, proper, bene- 
ficiary feudatories. But whatever their meaning was, the 
Norman interpreters, {killed in all the niceties of the feodal 
conſtitutions, and well underſtanding the import and extent 
of the feodal terms, gave a very different conſtruction to this 
proceeding : and thereupon took a handle to introduce not 
only the rigorous doCtrines which prevailed in the, duchy of 
Normandy, but alſo ſuch fruits and dependencies, ſuch hard- 
ſhips and ſervices, as were never known to other nations * ; 
as if the Engliſh had, in fact as well as theory, owed every 
thing they had to the bounty of their ſovereign lord. 


Ou anceſtors therefore, who were by no means benefici- 
aries, but had barely conſented to this fiction of tenure from 


Pharaoh thus acquired the dominion 2 Tout fuit in luy, et vient de luy al 
of all the lands in Egypt, and granted commencement. (M. 24 Edw. III. 65.) 
them out to the Egyptians, reſerving an a Spelm. of teuds, C. 28. 
annual render of the fifth part of their 


value. (Gen. c. xlvii.) 
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the crown, as the baſis of a military diſcipline, with reaſon 
looked upon theſe deductions as grievous impoſitions, and 
arbitrary concluſions from principles that, as to them, had 
no foundation in truth. However, this king, and his ſon 
William Rufus, kept up with a high hand all the rigours of 
the feodal doctrines : but their ſucceſſor, Henry I. found it 
expedient, when he ſet up his pretenſions to the crown, to 
promiſe a reſtitution of the laws of king Edward the con- 
feſſor, or antient Saxon ſyſtem ; and accordingly, in the firſt 
year of his reign, granted a charter *, whereby he gave up 
the greater grievances, but ſtill reſerved the ſiction of feodal 
tenure, for the ſame military purpoſes which engaged his 
father to introduce it. But this charter was gradually broken 
through, and the former grievances were revived and aggra- 
vated, by himſelf and ſucceeding princes ; till in the reign of 
king John they became ſo intolerable, that they occaſioned 
his barons, or principal feudatories, to riſe up in arms againſt 
him : which at length produced the famous great charter at 
Runing-mead, which, with ſome alterations, was confirmed 
by his fon Henry III. And, though it's immunities (eſpe- 
cially as altered on it's laſt edition by his ſon *) are very 
greatly ſhort of thoſe granted by Henry I, it was juſtly 
eſteemed at the time a vaſt acquiſition to Engliſh liberty. 
Indeed, by the farther alteration of tenures that has ſince 
happened, many of theſe immunities may now appear, to 
a common obſerver, of much leſs conſequence than they 
really were when granted : but this, properly conſidered, 
will ſhew, not that the acquiſitions under John were ſmall, 
but that thoſe under Charles were greater. And from hence 
alſo ariſes another inference ; that the liberties of Engliſhmen 
are not (as ſome arbitrary writers would repreſent them) 
mere infringements of the king's prerogative, extorted from 
our princes by taking advantage of their weakneſs ; but a re- 
ſtoration of that antient conſtitution, of which our anceſtors 
had been defrauded by the art and fineſſe of the Norman law- 
yers, rather than deprived by the force of the Norman arms. 


d Wright. 31, | 49 len. III. 
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HaviNG given this ſhort hiſtory of their riſe and progreſs, 
we will next conſider the nature, doctrine, and principal 
laws of feuds ; wherein we ſhall evidently trace the ground- 
work of many parts of our public polity, and alſo the origi- 
nal of ſuch of our own tenures, as were either aboliſhed in 
the laſt century, or {till remain in force. 


THe grand and fundamental maxim of all feodal tenure 
is this; that all lands were originally granted out by the ſo- 
vereign, and are therefore holden, either mediately or imme- 
diately, of the crown. The grantor was called the propri- 
etor, or lord; being he who fetained the dominion or ulti- 
mate property af the feud or fee : and the grantee, who had 
only the uſe and poſſeſſion, according to the terms of the 
grant, was ſtiled the feudatory or vafad, which was only an- 
other name for the tenant or holder of the lands; though, on 
account of the prejudices which we have juſtly conceived 
againſt the doctrines that were afterwards grafted on this ſyſ- 
tem, we now uſe the word vgſal opprobriouſly, as ſynonymous 
to ſlave or bondman. The manner of the grant was by words 
of gratuitous and pure donation, ded! et concef}t ; which are {till 
the operative words in our modern infeodations or, deeds of 
feoffment. This was perfected by the ceremony of corporal 


iaveſtiture, or open and notorious delivery of poſſeſſion in 


the preſence of the other vaſals ; which perpetuated among 
them the aera of the new acquiſition, at a time when the art 
of writing was very little known : and therefore the evidence 
of property was repoſed in the memory of the neighbourhood; 
who, in caſe of a diſputed title, were afterwards called upon 
to decide the difference, not only according to external proofs, 


adduced by the parties litigant, but alſo by the internal teſti⸗ 


mony of their own private knowlege. 


Brs1DEs an oath of fealty, or profeſſion of faith to the 
lord, which was the parent of our oath of allegiance, the 
vaſal or tenant upon inveſtiture did uſually homage to his 


lord; openly and humbly kneeling, being ungirt, uncovered, 
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and holding up his hands both together between thoſe of the 
lord, who ſate before him; and there profeſſing that “ he 
cc did become his man, from that day forth, of life and limb 
cc and carthly honour :” and then he received a kiſs from his 
lord * Which ceremony was denominated homagium, or 
manhood, by the feudiſts, from the ſtated form of words, 
devenio vgſter homo. 


WHEN the tenant had thus profeſſed himſelf to be the 
man of his ſuperior or lord, the next conſideration was con- 
cerning the ſervice, which, as ſuch, he was bound to ren- 
der, in recompenſe for the land that he held. This, in pure, 
proper, and original feuds, was only twofold ; to follow, or 
do ſuit to, the lord in his courts in time of peace; and in 
his armies or warlike retinue, when neceſſity called him to 
the field. The lord was, in early times, the legiſlator and 
judge over all his feudatories : and therefore the vaſals of the 


inferior lords were bound by their fealty to attend their do- - 


meſtic courts baron , (which were inſtituted in every manor 
or barony, for doing ſpeedy and effectual juſtice to all the 
tenants, ) in order as well to anſwer ſuch complaints as might 
be alleged againſt themſelves, as to form a jury or homage 
for the trial of their fellow tenants : and upon this account, 
in all the feodal inſtitutions both here and on the continent, 
they are diſtinguiſhed by the appellation of the peers of the 
court; pares curtis, Or pares curiae. In like manner the ba- 
rons themſelves, or lords of inferior diſtricts, were denomi- 


| nated peers of the king's court, and were bound to attend 


him upon ſummons, to hear cauſes of greater conſequence 
in the king's preſence and under the direction of his grand 
juſticiary till in many countries the power of that officer 
was broken and diſtributed into other courts of judicature, 
the peers of the king's court {till reſerving to themſelves (in 


e Lit. §. 85. 

f It was an obſervation of Dr. Ar- 
buthnot, that tradition was no where 
preſerved ſo pure and incorrupt as among 
children, whoſe games and plays are de- 
livered down invariably from one gene- 
ration to another. (Warburton's notes 
on Pope. vi. 134. 80.) It will not, I 


hope, be thought puerile to remark (in 
confirmation of this obſervation) that 
in one of our antient juvenile paſtimes 
(the king I am or baſilinda of Julius Pol- 
lux, Onomaſtic. l. 9. c. 7.) the ceremo- 
nies and language of feodal homage are 
preſerved with great exactneſs. 
5 Feud. bo 2. fo 55s - 
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almoſt every feodal government) the right of appeal from 
thoſe ſubordinate courts in the laſt reſort. The military 
branch of ſervice conſiſted in attending the lord to the wars, 
if called upon, with ſuch a retinue, and for ſuch a number 

of days, as were ſtipulated at the firſt donation, in propor- 
tion to the quantity of the land. 


Ax the firſt introduction of feuds, as they were gratuitous, 
ſo alſo they were precarious and held at the 2v7// of the lord b, 
who was then the ſole judge whether his vaſal performed his 
ſervices faithfully. Then they became certain for one or 
more years. Among the antient Germans they continued 
only from year to year : an annual diſtribution of lands being 
made by their leaders in their general councils or aſſem- 
blies l. This was profefſedly done, leſt their thoughts ſhould 
be diverted from war to agriculture ; leſt the ſtrong ſhould 
incroach upon the poſſeſſions of the weak ; and leſt luxury 
and avarice ſhould be encouraged by the ereCtion of perma- 
nent houſes, and too curious an attention to convenience 
and the elegant ſuperfluities of life. But, when the gene- 
ral migration was pretty well over, and a peaceable poſſeſſion 
of the new-acquired ſettlements had introduced new cuſ- 
toms and manners; when the fertility of the ſoil had encou- 
raged the ſtudy of huſbandry, and an affection for the ſpots 
they had cultivated began naturally to ariſe in the tillers; a 
more permanent degree of property was introduced, and 
feuds began now to be granted for the /ife of the feudatory *. 
But ſtill feuds were not yet hereditary ; though frequently 
granted, by the favour of the lord, to the children of the 
former poſſeſſor; till in proceſs of time it became unuſual, 
and was therefore thought hard, to reject the heir, if he 
were capable to perform the ſervices ! : and therefore infants, 
women, and profeſſed monks, who were incapable of bear- 


b Feud. I. 1. t. 1. « tus et principes, in annos ſingulos, gen- 
1 Thus Tacitus: ¶ de mor. Germ. c. yy „ ribus ct cognationibus bominum qui una 
o agri ab univerſis per vices occupantur : „, coicrunt, quantum eis et qus loco viſum 
* arva per annos mutant.” And Cæſar , attribuunt agri, atque anno poſt alio 
yet more fully: ¶ de bell. Gall. I. 6. c. 21.) © tranſire cogunt. 
Neue qu ſquam agri modum certum, k Feud. I. 1. t. 1. 
* aut fines proprios habet; ſed magiſtra- I Wright. 14. 
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ing arms, were alſo incapable of ſucceeding to a genuine feud. 
But the heir, when admitted to the feud which his anceſtor 


| poſſeſſed, uſed generally to pay a fine or acknowlegement to 


the lord, in horſes, arms, money, and the like, for ſuch re- 
newal of the feud : which was called a relief, becauſe it raiſed 
up and re-eſtabliſhed the inheritance, or in the words of the 
feodal writers, “ incertam et caducam hereditatem relevabat.” 
'This relief was afterwards, when feuds became abſolutely 


hereditary, continued on the death of the tenant, though the 


original foundation of it had ceaſed. 


For in proceſs of time feuds came by degrees to be uni- 
verſally extended, beyond the life of the firſt vaſal, to his 
ſons, or perhaps to ſuch one of them as the lord ſhould 


name; and in this caſe the form of the donation was ſtrictly 


obſerved : for if a feud was given to a man and his ſons, all 
his ſons ſucceeded him in equal portions : and, as they died 
off, their ſhares reverted to the lord, and did not deſcend to 
their children, or even to their ſurviving brothers, as not be- 
ing ſpecified in the donation n. But when ſuch a feud was 
given to a man and his hers, in general terms, then a more 
extended rule of ſucceſſion took place; and when the feudatory 
died, his male deicendants in infnitum were admitted to the 
ſucceſſion. When any ſuch deſcendant, who thus had ſuc- 
ceeded, died, his male deſcendants were alſo admitted in the 
firſt place; and, in defect of them, ſuch of his male colla- 


teral kindred as were of the blood or lineage of the firſt feu- 


datory, but no others. For this was an unalterable maxim 
in feodal ſucceſſion, that © none was capable of inheriting 
& a feud, but ſuch as was of the blood of, that is, lineally de- 
& ſcended from, the firſt feudatory v.“ And the deſcent, be- 
ing thus confined to males, originally extended to all the 
males alike ; all the ſons, without any diſtinction of primo- 
geniture, ſucceeding to equal portions of the father's feud. 
But this being found upon many accounts inconvenient, 
(particularly, by dividing the ſervices, and thereby weaken- 
ing the ſtrength of the feodal union) and Honorary feuds (or 
titles of nobility) being now introduced, which were not of 


m Wright. 17. n Jbid. 183: : 
a di- 
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a diviſible nature, but could only be inherited by the eldeſt 


ſon o; in imitation of theſe, military feuds (or thoſe we are 
now deſcribing) began alſo m moſt countries to deſcend, ac- 
cording to the ſame rule of primogeniture, to the eldeſt ſon, 
in excluſion of all the reſt P. 


OTHER qualities of feuds were, that the feudatory could 
not aliene or diſpoſe of his feud ; neither could he exchange, 
nor yet mortgage, nor even deviſe it by will, without the 
conſent of the lord 4a. For, the reaion of conferring the feud 
being the perſonal abilities of the feudatory to ſerve in war, 
it was not fit he ſhould be at liberty to transfer this gift, either 
from himſelf, or from his poſterity who were preſumed to in- 
herit his valour, to others who might prove leſs able. And, 
as the feodal obligation was looked upon as reciprocal, the 
feudatory being entitled to the lord's protection, in return for 
his own fealty and ſervice; therefore the lord could no more 
transfer his ſeignory or protection without conſent of his va- 
ſal, than the vaſal could his feud without conſent of his 
lord“: it being equally unreaſonable, that the lord thould 
extend his protection to a perſon to whom he had exceptions, 
and that the vaſal ſhould owe ſubjection to a ſuperior not of 
his own chooſing. 


THEsE were the principal, and very ſimple, qualities of 
the genuine or original feuds ; which were all of a military 
nature, and in the hands of military perſons : though the 


feudatories, being under frequent incapacities of cultivating 


and manuring their own lands, ſoon found it neceſſary to 
commit part of them to inferior tenants; obliging them to 
ſuch returns in ſervice, corn, cattle, or money, as might 
enable the chief feudatories to attend their military duties 
without diſtraction: which returns, or reditus, were the ori- 
ginal of rents. And by theſe means the feodal polity was 
greatly extended; theſe inferior feudatories (who held what 
are called in the Scots law © rere-fiefs”) being under fimilar 
obligations of fealty, to do ſuit of court, to anſwer the ſtipu- 
© Feud. 2. f. 55. q Ibid. 29. 
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lated renders or rent- ſervice, and to promote the welfare of 
their immediate ſuperiors or lords*. But this at the ſame time 
demoliſhed the antient ſimplicity of feuds; and an inroad be- 
ing once made upon their conſtitution, it ſubjected them, in 


a courſe of time, to great varieties and innovations. Feuds 


began to be bought and ſold, and deviations were made from 
the old fundamental rules of tenure and ſucceſſion ; which 


were held no longer ſacred, when the feuds themſelves no lon- 


ger continued to be purely military. Hence theſe tenures be- 
gan now to be divided into feoda propria et impropria, proper 


and improper feuds; under the former of which diviſions were 


comprehended ſuch, and ſuch only, of which we have before 
ſpoken ; and under that of improper or derivative feuds were 


comprized all ſuch as do not fall within the other deſcrip- b 
tion: ſuch, for inſtance, as were originally bartered and fold 


to the feudatory for a price; ſuch as were held upon baſe or 
leſs honourable ſervices, or upon a rent, in lieu of military 
ſervice; ſuch as were in themſelves alienable, without mu- 
tual licenſe; and ſuch as might deſcend indifferently either to 
males or females. But, where a difference was not expreſ- 
ſed in the creation, ſuch new-created feuds did in all re- 


ſpeQs follow the nature of an original, genuine, and proper 5 


feud t. 


Bur as ſoon as the feodal ſyſtem came to be conſidered in 
the light of a civil eſtabliſhment, rather than as a military 
plan, the ingenuity of the ſame ages, which perplexed all 
theology with the ſubtilty of ſcholaſtic diſquiſitions, and be- 
wildered philoſophy in the mazes of metaphyſical jargon, 
began alſo to exert it's influence on this copious and fruitful 
ſubject : in purſuance of which, the moſt refined and oppreſ- 
ſive conſequences were drawn from what originally was a plan 
of ſimplicity and liberty, equally beneficial to both lord and 
tenant, and prudently calculated for their mutual protection 
and defence. From this one foundation, in different coun- 
tries of Europe, very different ſuperſtructures have been 
raiſed : what effect it has produced on the landed property of 
England will appear in the following chapters. 


s Wilgiit. 20. t Feud. 2. f. 7. 
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CHAPTER THE FIFTH 


or THE AxTENT ENGLISH TENURES, 


N this chapter we ſhall take a ſhort view of the antient 
tenures of our Engliſh eſtates, or the manner in which 
lands, tenements and hereditaments might have been holden; 
as the ſame ſtood in force, till the middle of the laſt century. 
In which we ſhall eaſily perceive, that all the particularities, 
all the ſeeming and real hardſhips, that attended thoſe te- 
nures, were to be accounted for upon feodal principles and 
no other; being fruits of, and deduced from, the feodal 


policy. 


ALMosT all the real property of this kingdom is by the 
policy of our laws ſuppoſed to be granted by, dependent up- 
on, and Holden of ſome ſuperior lord, by and in conſideration 
of certain ſervices to be rendered to the lord by the tenant 
or poſſeſſor of this property. The thing holden is therefore 
ſtiled a Zenement, the poſſeſſors thereof tenants, and the man- 
ner of their poſſeſſion a fenure. Thus all the land in the 
kingdom is ſuppoſed to be holden, mediately or immediately, 
of the king; who is ſtiled the lord paramount, or above all. 
Such tenants as held under the king immediately, when 
they granted out portions of their lands to inferior perſons, 
became alſo lords with reſpe& to thoſe inferior perſons, as 
they were {till tenants with reſpect to the king; and, thus 
partaking of a middle nature, were called meſne, or middle, 
lords. So that if the king granted a manor to A, and he 
granted a portion of the land to B, now B was ſaid to hold 
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of A, and A of the king; or in other words, B held his 
lands immediately of A, but mediately of the king. The 
king therefore was ſtiled lord paramount; A was both tenant 
and lord, or was a meſne lord; and B was called tenant para- 
vail, or the loweſt tenant; being he who was ſuppoſed to 
make avail, or profit, of the land *. In this manner are all the 
lands of the kingdom holden, which are in the hands of ſub- 
jects: for according to fir Edward Coke b, in the law of 
England we have not properly allodizm ; which, we have 
ſeen e, is the name by which the feudiſts abroad diſtinguiſh 
ſuch eſtates of the ſubject, as are not holden of any ſuperior. 
So that at the firſt glance we may obſerve, that our lands are 
either plainly m—__— or partake very ſtrongly of the feodal 


nature. 
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ALL tenures being thus derived, or ſuppoſed to be derived, 
from the king, thoſe that held immediately under him, in 
right of his crown and dignity, were called his tenants in 
capite, or in chief; which was the moſt honourable ſpecies of 
tenure, but at the ſame time ſubjected the tenants to greater 
and more burthenſome ſervices, than inferior tenures did 4. 
This diſtinction ran through all the different ſorts of tenure; 
of which I now proceed to give an account. 


I. TüERE ſeem to have ſubſiſted among our anceſtors 
four principal ſpecies of lay tenures, to which all others may 
be reduced : the grand criteria of which were the natures of 
the ſeveral ſervices or renders, that were due to the lords 
from their tenants. The ſervices, in reſpect of their quality, 
were either free or baſe ſervices; in reſpect of their quantity 
and the time of exacting them, were either certain or uncer- 
tain. Free ſervices were ſuch as were not unbecoming the 
character of a ſoldier, or a freeman to perform; as to ſerve 


ces, the imperial cities, Sc. which hold 

b I Inſt. 1. directly from the emperor, are called the 

c Page immediate ſtates of the empire; ail other 

d In the Germanic conſtitution, the landholders being denominated mediate | 
electors, the biſhops, the ſecular prin- ones. Mod. Un. Hitt. xiii. 61. 


2 2 Inſt. 296, 
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under his lord in the wars, to pay a ſum of money, and the 
like. Baſe ſervices were ſuch as were fit only for peaſants, 
or perſons of a ſervile rank; as to plough the lord's land, 
to make his hedges, to carry out his dung, or other mean 
employments. The certain ſervices, whether free or baſe, 


were ſuch as were ſtinted in quantity, and could not be ex- 


ceeded on any pretence; as, to pay a ſtated annual rent, or 
to plough ſuch a field for three days. The uncertain depend- 
ed upon unknown contingencies : as, to do military ſervice 
in perſon, or pay an aſſeſſment in lieu of it, when called up- 
on; or to wind a horn whenever the Scots invaded the realm; 
which are free ſervices: or to do whatever the lord ſhould 
command; which is a baſe or villein ſervice. 


From the various combinations of theſe ſervices have 
ariſen the four kinds of lay tenure which ſubſiſted in Eng- 
land, till the middle of the laſt century; and three of which 
ſubſiſt to this day. OF theſe Bratton (who wrote under 
Henry the third) ſeems to give the cleareſt and moſt com- 


pendious account, of any author antient or moderne; of 


which the following is the outline or abſtract f. Tene- 
«© ments are of two kinds, frank-tenement, and wilienage. 
“ And, of frank-tenements, ſome are held freely in con- 
66 ſideration of homage and #nig5-ſervice ; others in free- 
« {cage with the ſervice of fealty only.” And again *, © of 


“ yillenages ſome are pure, and others privileged. He that 


HE 


&« holds in pure willenagze thall do whatſoever is commanded 


„ him, and always be bound to an uncertain fervice. The 


other kind of villenage is called willein cage; and theſe 
« yillein-ſocmen do villein ſervices,. but ſuch as are certain 
c and determined.” Ofwhich the ſenſe ſeems to be as follows: 
firſt, where the ſervice was ſree, but uncertain, as military 
ſervice with homage, that tenure was called the tenure in 


e J. 4. tr. 1. c. 28. privilegiatum. Qui tenet in t uro x illena- 
Tenementoi um aliud liberum, alind gis faciet quicquid ei g raeci ptum ſuerit, et 
villenagium. Item, libercrum aliud tene- ſemper tenebitur ad incerta. Aliud genus 
tur libere pro bemagis et ibis militari; villenagii dicitur willanum ſacagium; et 
aliud in libero ſrcagio cum fidelitate tan- bujuſmodi villani ſicmanni — wiilera Fa- 
tum. F. 1. 5 ciunt ſervitia, fed coirta ct determinata. 

8 Vilcragiorum aliud purum, aliud F. 5. 
chivalry, 
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chivalry, per ſervitium militare, or by knight-ſervice. Second- 
Iy, where the ſervice was not only free, but alſo certain, as 
by fealty only, by rent and fealty, c. that tenure was call- 
ed liberum ſocagium, or free ſocage. Theſe were the only 


free holdings or tenements; the others were villenons or ſer- 


vile: as, thirdly, where the ſervice was ba/e in it's nature, 
and uncertain as to time and quantity, the tenure was urum 
villenagium, abſolute or pure villenage. Laſtly, where the 
ſervice was 54 in it's nature, but reduced to a certainty, this 
was ſtill villenage, but diſtinguiſhed from the other by the 
name of privileged villenage, villenagium privilegiatum ; or it 
might be {till called ſocage (from the certainty of it's ſervices) 
but degraded by their ba/enefſs into the inferior title of villanum 


fecagium, villein- ſocage. 


I. THE firſt, moſt univerſal, and eſteemed the moſt ho- 
nourable ſpecies of tenure, was that by knight-ſervice, called 
in Latin ſervitium militare, and in law-French chivalry, or 


ſervice de chivaler, anſwering to the ef d hubert of the Nor- 
mans b, which name is expreſsly given it by the Mirrour i. 


This differed in very few points, as we ſhall preſently ſee, 
from a pure and proper feud, being entirely military, and the 
general effect of the feodal eſtabliſhment in England. To 
make a tenure by knight-ſervice, a determinate quantity of 
land was neceflary, which was called a knight's fee, feodum 
militare ; the meaſure of which in 3 Edw. I, was eſtimated 
at twelve ploughlands , and it's value (though it varied with 
the times ,) in the reigns of Edward I. and Edward II *, 
was ſtated at 20 J. per annum. And he who held this pro- 
portion of land (or a whole fee) by knight-ſervice, was 
bound to attend his lord to the wars for forty days in every 
year, if called upon n: which attendance was his reditus or 


return, his rent or ſervice, for the land he claimed to Hold. 


If he held only half a knight's fee, he was only bound to at- 


h Spelm. Ge. 219. m Stat. Weſtm. 1. c. 36. Stat. de 


1 C. 2. §. 27. mite I Edw. 1. Co. Litt. 69. FR 
k Paſch. 3 Edw. I, Co. Litt. 69. n See writs for this purpoſe in Me- 
12 Inſt. 596. morand. Scacch. 36. prefixed to May- 


nard's vearbook, Edw. II. 
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tend twenty days, and ſo in proportion b. And there is rea- 
ſon to apprehend, that this ſervice was the whole that our an- 
ceſtors meant to ſubject themſelves to; ; the other fruits and 
conſequences of this tenure being fraudulently ſuperinduced, 

as the regular (though be appendages of the feodal 
ſyſtem. 


Tuts tenure of knight-ſervice had all the marks of a ſtrict 
and regular feud : it was granted by words of pure donation, 
dedi et conceſſi e; was transferred by inveſtiture or delivering 
corporal poſſeſſion of the land, uſually called livery of ſeifin 


| and was perfected by homage and fealty. It alſo drew after 


it theſe ſeven fruits and conſequences, as inſeparably incident 
to the tenure in chivalry ; viz. aids, relief, primer ſeiſin, 
wardſhip, marriage, fines for alienation, and eſcheat : all 
which I ſhall endeavour to MO and ſhew to be of feodal 
original. 


1. Alps were originally mere benevolences granted by 
the tenant to his lord, in times of difficulty and diſtreſs? ; 
but in proceſs of time they grew to be conſidered as a matter 
of right, and not of diſcretion. Theſe aids were principally 
three: firſt, - to ranſom the lord's perſon, if taken priſoner ; 
a neceſſary conſequence of the feodal attachment and fidelity: 
inſomuch that the neglect of doing it, whenever it was in 
the vaſal's power, was by the ſtrict rigour of the feodal law 
an abſolute forfeiture of his eſtate 2. Secondly, to make the 
lord's eldeſt fon a knight; a matter that was formerly attend- 
ed with great ceremony, pomp, and expenſe. This aid could 
not be demanded till the heir was fifteen years old, or capa- 
ble of bearing arms*: the intention of it being to breed up 
the eldeſt ſon and heir apparent of the ſeignory, to deeds of 
arms and chivalry, for the better defence of the nation. 
Thirdly, to marry the lord's eldeſt daughter, by giving her 
a ſuitable portion: for daughters portions were in thoſe days 


extremely {lender z few lords being able to fave much out of 


n Litt. S. 95. et uon ad voluntatem deminorum. Bracton. 
v Co. Litt. g. J. 2. tr. 1. c. 16. F. 8. 
P Auxilia fiunt de gratia et non de ju- q Feud. I. 2. t. 24. 
e cui dipendeunt ix gratia tenentium r 2 Inſt. 233. 
| their 
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marriage of his female deſcendants . And one cannot but 


lord and vaſal of the feodal law bore to the patron and client 
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their income for this purpoſe ; nor could they acquire money 
by other means, being wholly converſant in matters of arms: 
nor, by the nature of their tenure, could they charge their 
lands with this, or any other incumbrances. From bearing 
their proportion to theſe aids no rank or profeſſion was ex- 
empted : and therefore even the monaſteries, till the time of 
their diſſolution, contributed to the knighting of their foun- 
der's male heir (of whom their lands were holden) and the 


obſerve, in this particular, the great reſemblance which the 


of the Roman republic; between whom alſo there ſubſiſted 
a mutual fealty, or engagement of defence and protection. 
For, with regard to the matter of aids, there were three 
which were uſually raiſed by the client; viz. to marry the 
patron's daughter ; to pay his debts; and to redeem his per- 


ſon from captivity *. 


Bur beſides theſe antient feodal aids, the tyranny of lords a, 
by degrees exacted more and more; as, aids to pay the lord's 
debts, (probably in imitation of the Romans, ) and aids to 
enable him to pay aids or reliefs to his ſuperior lord; from 
which laſt indeed the king's tenants in capite were, Hes the 
nature of their tenure, excufed, as they held immediately of 
the king, who had no ſuperior. 'To prevent this abuſe, 
king John's magna carta ® ordained, that no aids be taken by 
the king without conſent of parliament, nor in any wiſe by 
inferior lords, ſave only the three antient ones above-men- 
tioned. But this proviſion was omitted in Henry III's charter, 
and the ſame oppreſſions were continued till the 25 Edw. I, 


| ; Va 
when the ſtatute called confirmatio chartarum was enacted ; ſh, 
which in this reſpect revived king John's charter, by ordain- po 
ing that none but the antient aids ſhould be taken.. But 35 
though the ſpecies of aids was thus reſtrained, yet the quantity . 

s Philips's life of Pole I. 223. erogarent; et ab hoſtibus in bello captos by 

t Crat autem hace inter utroſęue cfficiz- redimerent. Paul. Manutius de ſenatu 5 
rum viciſſitudꝰ ut clientes ad collocandas Romano. c. 1. . 


ſeraterum filias de ſuo cenferrert ;, in aeris u cap. 12. 15. 
alieni diſjoluticnem gratuitam pecuniam 


of 


EL of TrinGcs. 6 


of each aid remained arbitrary and uncertain. King John's 
charter indeed ordered, that all aids taken by inferior lords 
ſhould be reaſonable “; and that the aids taken by the king 
of his tenants in capite ſhould be ſettled by parliament *. But 


they were never completely aſcertained and adjuſted till the 


ſtatute Weſtm. 1. 3 Edw. I. c. 36. which fixed the aids of 
inferior lords at twenty ſhillings, or the ſuppoſed twentieth 


part of the annual value of every knight's fee, for making 


the eldeſt ſon a knight, or marrying the eldeſt daughter; and 
the ſame was done with regard to the king's tenants in capite 
by ſtatute 25 Edw. III. c. 11. The other aid, for ranſom of 
the lord's perſon, being not in it's nature capable of any cer- 
tainty, was therefore never aſcertained. 


2. RrLIEr, velevinm, was before mentioned as incident 
to every feodal tenure, by way of fine or compoſition with 
the lord for taking up the eitate, which was lapſed or fallen 
in by the death of the laſt tenant. But, though reliefs had 
their original while feuds were only life-eſtates, yet they con- 
tinued after feuds became hereditary z and were therefore 
looked upon, very juſtly, as one of the greateſt grievances of 
tenure : (eſpecially when, at the firſt they were merely arbi- 
trary and at the will of the lord; ſo that, if he pleaſed to 
demand an exorbitant relief, it was in effect to diſinherit the 
heir . The Engliſh ill brooked this conſequence of their 
new adopted policy; and therefore William the conqueror 


by his laws * afcertaired the relief, by directing (in imitation 


of the Daniſh heriots) that a certain quantity of arms, and 
habiliments of war, ſhould be paid by the earls, barons, and 
vavaſours reſpectively; and if the latter had no arms, they 
thould pay 100. William Rufus broke through this com- 
polition, and again demanded arbitrary uncertain reliefs, as 
due by the feodal laws: thereby in effect obliging every heir 
to new-purchaſe or redeem his land a: but his brother Henry I, 
by the charter before-mentioned, rei his father's law; 


Bo cap. 18. ö f 3 22, 23 24. 
X Joid. 14. a 2 Roll. Abr. 514. 
Y Wright. 99. | | 
Vor, H. E | and 


— 


4 £3. 2 


— .,T- _ 


r s * . e Af * * — 
n 2 
1 RE: er 
6 OFT ECTS reg 


— — 


DDr * * 


3 1 o . 
FP ˙ en hs 
oy —— * * *% 


— — 
* © 


5 f 
5 
5 
23} 
. 
15 
Cl 
£4 N 


_—_— 0 


— * We hos IE BE 232 C — = — TERED — S rr — 6—— — i = BO 
— bs — SITES — — A ke - >= 4 k : 4 ' 
r 3 IP — Ct 
k _ 5 0 — # = T — . — — i LO. — 2 * &G-4 
a Ja a $3 — IT 2 r * 


2 — 


— 
F * 


[ 
in 


66 The Rrenrs Book II. 


and ordained, that the relief to be paid ſhould be according 
to the law ſo eſtabliſhed, and not an arbitrary redemption *, 


But afterwards, when, by an ordinance in 27 Hen. II. called 

the aſſiſe of arms, it was provided that every man's armour 
ſhould deſcend to his heir, for defence of the realm; and 
it thereby became impracticable to pay theſe acknowlegements Ml 
in arms, according to the laws of the conqueror, the com. 
poſition was univerſally accepted of 100s. for every knights 
fee; as we find it ever after eſtabliſhed e. But it muſt be re- 
membered, that this relief was only then payable, if the heir 
at the death of his anceſtor had attained his full age of one 


and twenty years. 


3- PRIMER /in was a feodal burthen, only incident to 
the king's tenants in capite, and not to thoſe who held of I 
inferior or meſne lords. It was a right which the king had, 
when any of his tenants in capite died ſeiſed of a knight's fee, 
to receive of the heir (provided he were of full age) one whole 
year's profits of the lands, if they were in immediate poſſeſ- 
ſion; and half a year's profits, if the lands were in reverſion 2 
expectant on an eſtate for life 4. This ſeems to be little 
more than an additional relief, but grounded upon thi 
feodal reaſon ; that, by the antient law of feuds, immediately 
upon a death of a vaſal the ſuperior was entitled to enter and - 
take ſeiſin or poſſeſhon of the land, by way of protection 
againſt intruders, till the heir appeared to claim it, and re- 
ceive inveſtiturc : during which interval the lord was en- 
titled to take the profits; and, unleſs the heir claimed with- 
in a year and day, it was by the ſtrict law a forfeiture ©, 
This practice however ſeems not to have long obtained in 
England, if ever, with regard to tenure under inferior lords; 
but, as to the king's tenures in capite, the prima ſeiſma was 
expreſsly declared, under Henry III and Edward II, to be- 


long to the king by prerogative, in contradiſtinction to other 


lords f. The king was entitled to enter and receive the 


b e Haeres non redimet terram ſu am c Glanv. I. 9. c. 4. Litt. §. 112. 
& ficut faciebat tempore fratris mei, ſed d Co. Litt. 77. | 
« legitima et juſtia relewatione relevabit e Feud. I. 2. t. 24. 
& cam.” (Text. Roffens. cap. 34+ ) f Stat, Marlbr. c. 16. 17 Edw. I. C3 
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whole profits of the land, till livery was ſued ; which ſuit 
being commonly made within a year and day next after the 


death of the tenant, in purſuance of the ſtrict feodal rule, 


therefore the king uſed to take as an average the ir fruits, 
that is to ſay, one year's profits of the land,5. And this after- 
wards gave a handle to the popes, who claimed to be feodal 
lords of the church, to claim in like manner from every 
clergyman in England the firſt year's profits of his benefice, 
by way of primitiae, or firſt fruits. 


4. THESE payments were only due if the heir was of full 
age ; but if he was under the age of twenty-one, being a male, 
or fourteen, being a female, the lord was entitled to the 
wardſhip of the heir, and was called the guardian in chival- 
ry. This wardſhip conſiſted in having the cuſtody of the 
body and lands of ſuch heir, without any account of the pro- 
fits, till the age of twenty-one in males, and fixteen in fe- 
males. For the law ſuppoſed the heir-male unable to per- 
form knight-ſervice till twenty-one ; but as for the female, 
ſhe was ſuppoſed capable at fourteen to marry, and the her 
huſband might perform the ſervice. The lord therefore had 
no wardſhip, if at the death of the anceſtor the heir-male was 
of the full age of twenty-one, or the heir-female of fourteen : 
yet, if ſhe was then under fourteen, and the lord once had her 
in ward, he might keep her ſo till ſixteen, by virtue of the ſta- 
tute of Weſtm. 1. 3 Edw. I. c. 22. the two additional years 
being given by the legiſlature for no other reaſon but merely 
to benefit the lord i. 


Tus wardſhip, ſo far as it related to land, though it was 
not nor could be part of the law of feuds, ſo long as they were 
arbitrary, temporary, or for life only ; yet, when they became 
hereditary, and did conſequently often deſcend upon infants, 
who by reaſon of their age could neither perform nor ſtipu- 
Jate for the ſervices of the feud, does not ſeem upon feodal 
principles to have been unreaſonable. For the wardſhip of 
the land, or cuſtody of the feud, was retained by the lord, 

E Staundf. Prerog. 12. i Ibid. 
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that he might out of the profits thereof provide a fit perſon 
to ſupply the infant's ſervices, till he ſhould be of age to per- 
form them himſelf. And, if we conſider the feud in it's ori- 
ginal import, as a ſtipend, fee, or reward for actual ſervice, it 
could not be thought hard that the lord ſhould withhold the 


| ſtipend, ſo long as the ſervice was ſuſpended. Though un- 
doubtedly to our Engliſh anceſtors, where ſuch a ſtipendiary 
donation was a mere ſuppoſition or figment, it carried abun- il 
dance of hardſhip ; and accordingly it was relieved by the 3 


charter of Henry I. before-mentioned, which took this cuſtody 


from the lord, and ordained that the cuſtody, both of the land 
and the children, ſhould belong to the widow or next of kin. 


But this noble immunity did not continue many years. 


Tun wardſhip of the body was a conſequence of the ward. 
ſhip of the land; for he who enjoyed the infant's eſtate was 
the propereſt perſon to educate and maintain him in his infan- 
cy : and alfo, in a political view, the lord was moſt concern- 
ed to give his tenant a ſuitable education, in order to qualify 
him the better to perform thoſe ſervices which in his matu- 


rity he was bound to render. 


— 


WHEN the male heir arrived to the age of twenty-one, or 
the heir-female to that of ſixteen, they might ſue out their 
livery or ou/terlemain * ; that is, the delivery of their lands out 
of their guardian's hands. For this they were obliged to pay 
a fine, namely, half a year's profits of the land; though this 
ſeems expreſsly contrary to magna cartal. However, in con- 
ſideration of their lands having been ſo long in ward, they 
were excuſed all reliefs, and the king's tenants alſo all primer W 
ſeiſins w. In order to aſcertain the profits that aroſe to the 
crown by theſe fruits cf tenure, and to grant the heir his li- 
very, the itinerant juſtices, or juſtices in eyre, had it formerly Þ 
in charge to make inquiſition concerning them by a jury of 


the county, commonly called an znquiſitio poſt mortem 


which was inſtituted to inquire (at the death of any man 0: 


fortune) the value of his eſtate, the tenure by which it was 


& Co. Litt. 77. m Coo Litt. 77. | 
19 Hen. 3. c. 3. n Hoveden. ſ.6 Ric. I. 
f | Holden, 
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holden, and who, and of what age his heir was; thereby to 
aſcertain the relief and value of the primer ſeiſin, or the ward- 
{ip and livery accruing to the king thereupon. A manner of 
proceeding that came in proceſs of time to be greatly abuſed, 
and at length an intolerable grievance ; it. being one of the 
principal : accuſations againſt Empſon and Dudley, the wick- 
ed engines of Henry VII, that by colour of falſe inquiſitions 
they compelled many perſons to ſue out livery from the 
crown, who by no means were tenants thereunto e. And, 
afterwards, a court of wards and liveries was erected d, for 
conduCting the ſame ls Gs: in a more ſolemn and legal 
manner. 


WHEN the heir thus came of fu!l age, provided he held a 
knight's fee in capite under the crown, he was to receive the 
order of knighthood, and was compellable to take it upon him, 
or elſe pay a fine to the king. For, in thoſe heroical times, no 
perſon was qualified for deeds of arms and chivalry who had 
not received this order, which was conferred with much pre- 
paration and folemnity. We may plainly diſcover the foot- 
ſteps of a ſimilar cuſtom in what Tacitus relates of the Ger- 
mans, who, in order to qualify their young men to bear arms, 
preſented them in a full aſſembly with a ſhield and lance; 
which ceremony, as was formerly hinted, is ſuppoſed to have 
been the original of the feodal knighthood *. This prero- 
gative, of compelling the king's vaſals to be knighted, or to 
pay a fine, as expreſsly recognized in parhament, by the 


| ſtatute de miliribus, 1 Edw. II; was exerted as an expedient 


for raiſing money by many of our beſt princes, particularly 
by Edward VI and queen Elizabeth ; but yet was the oc- 
caſion of heavy murmurs when exerted by Charles I: among 
whoſe many misfortunes it was, that neither himſeif nor his 
people ſeemed able to diſtinguiſh between the arbitrary ſtretch, 
and the legal exertion, of prerogative, However, among the 


0 4 Inſt, 198. | « framcaque juverem ornant. Haec aud 
p Stat. 32 Hen. VIII. e. Ps « 11lis toga, hic. primus juwentae honos ; 
2 Vol. I. pag. 404. c ante h:c demus pars videutur ; mox rei- 


In ipſe concitio wel principum ali-  publicae.'”” De mor. Germ. cap. 13. 
24s, wel pater, wel propinguuz, ſcuto 
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other eons made by that unhappy prince, before the 


fatal recourſe to arms, he agreed to diveſt himſelf of this un- 
_ doubted flower of the crown, and it was accordingly aboliſhed | 


by ſtatute 16 Car. I. c. 20. 


5. Bur, before they came of age, there was ſtill another ; | 


piece of authority, which the guardian was at liberty to ex- 


erciſe over his infant wards ; I mean the right of marriage Y 
( maritagium, as contradiſtinguiſhed from matrimonium ) which 8 
in it's feodal ſenſe ſignifies the power, which the lord or 
guardian in chivalry had, of diſpoſing of his infant ward in 2 
matrimony. For, while the infant was in ward, the guardian 5 


had the power of tendering him or her a ſuitable match, 
without difparagement, or inequality: which if the infants 


refuſed, they forfeited the value of the marriage, valorem ma- 
ritagii, to their guardian *; that is, ſo much as a jury would 
aſſeſs, or any one would bona fide give to the guardian for ſuch 
an alliance * : and, if the infants married themſelves without 


the guardian's conſent, they forfeited double the value, dupli- 
cem valorem maritagu n. This feems to have been one of the 
greateſt hardſhips of our antient tenures. There were indeed 
ſubſtantial reaſons why the lord ſhould have the aint and 
control of the ward's marriage, eſpecially of his female ward ; 


becauſe of their tender years, and the danger of ſuch female | 
ward's intermarrying with the lord's enemy“: but no tole- i 
rable pretence could be aſſigned why the lord ſhould have 


the /ale, or value of the marriage. Nor indeed is this claim 
of ſtrictly feodal original; the moſt probable account of it 
ſeeming to be this: that by the cuſtom of Normandy the 
lord's conſent was neceſſary to the marriage of his female 
wards *; which was introduced into England, together with 


tlie reſt of the Norman doctrine of feuds : and it is likely 


that the lords uſually took money for ſuch their conſent, 
ſince, in the often-cited charter of Henry the firſt, he engages 
for the future to take nothing for His conſent ; which alſo he 
promiſes in general to give, provided ſuch female ward were not 
s Litt. §. 110. w RBract. J. 2. c. 37. §. 6. 
t Stat. Mert. c. 6. Co. Litt. 8 2. X Gr. Cuſt. 95. 


u Litt. §. 110. N 
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married to his enemy. But this, among other beneficial parts 
of that charter, being diſregarded, and guardians {till conti- 
nuing to diſpoſe of their wards in a very arbitrary unequal 
manner, it was provided by king John's great. charter, that 
heirs ſhould be married without diſparagement, the next of 
kin having previous notice of the contract“; or, as it was 
expreſſed in the firſt draught of that charter, ita maritentur ne 


diſparagentur, et per conſilium propinquorum de conſanguimtate 


ſua*, But theſe proviſions in behalf of the relations were 
omitted in the charter of Henry III: wherein * the clauſe 
ſtands merely thus “ haeredes maritentur abſque diſparaga- 
ztione : meaning certainly, by haeredes, heirs female, as there 


are no traces before this to be found of the lord's claiming the 


marriage d of heirs male; and as Glanyil © expreſsly confines 
it to heirs female. But the king and his great lords thence- 


forward took a handle (from the ambiguity of this expreſſion) 


to claim them both, ſve fit maſeulus five foemina, as Bracton 
more than once expreſſes it“; and alſo, as nothing but diſpa- 
ragement was reſtrained by magna carta, they thought them- 
ſelves at liberty to make all other advantages that they could ©. 
Aud afterwards this right, of ſelling the ward in marriage or 
elſe receiving the price or value of it, was expreſsly declared 


by thc ſtatute of Merton f; which is the firſt direct mention 
of it that I have met with, in our own or any other law. 


6. ANOTHER attendant or conſequence of tenure by 
knight-ſervice was that of nes due to the lord for every alie- 
nation, whenever the tenant had occaſion to make over his 
land to another. This depended on the nature of the feodal 
connexion ; it not being reaſonable nor allowed, as we have 
before ſeen, that a feudatory ſhould transfer his lord's gift to 
another, and ſubſtitute a new tenant to do the ſervice in his 
own ſtead, without the conſent of the lord: and, as the feo- 


Y caps, 6. edit. Oxon. c J. g. c. 9 & 12. & 7. 9. . 4. 
2 (ap. 3. ibid. d J. 2. c. 38. Yo Is 
a cap. be e Wright. 97. 
b The words maritare and maritagium f 20 Hen. III. c. 6. 
ſeem cx vi rermin; to denote the providing 
of an huſvand, 
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dal obligation was conſidered as reciprocal, the lord alſo could 
not alienate his ſeignory without the conſent of his te- 
nant, which conſent of his was called an attornment, This 


reſtraint upon the lords ſoon wore away; that upon the te- 


nants continued longer. For, when every thing came in pro- 
ceſs of time to be bought and fold, the lords would not grant 
a licence to their tenant, to aliene, without a fine being paid; 
apprehending that, if it was reaſonable for the heir to pay a 
fine or relief on the renovation of his paternal eſtate, it wa 
much more reafonable that a ſtranger ſhould make the ſame 
acknowlegement on his admiſſion to a newly purchaſed feud. 


With us in England, theſe fines ſeem only to have been ex- | 


acted from the king's tenants in capite, who were never able 
to aliene without a licence: but, as to common perſons, they 
were at liberty, by magna carta®, and the ſtatute of 3% enf- 


teres, (if not earlier) to aliene the whole of their eſtate, to 
be holden of the ſame lord, as they theraſelves held it of be- 
fore. But the king's tenants in capite, not being included 
under the general words of theſe ſtatutes, could not aliene 


without a licence: for if they did, it was in antient ſtrictneſs 


an abſolute forfeiture of the land i; though ſome have imagin- 


ed otherwiſe. But this ſeverity was mitigated by the ſtatute 
1 Edw. III. c. 12. which ordained, that in ſuch caſe the 
lands ſhould not be forfeited, but a reaſonable fine be paid to 
the king. Upon which ſtatute it was ſettled, that one third 
of the yearly value ſhould be paid for a licence of alienation ; 
but, if the tenant preſumed to aliene without a licence, a full 
year's value ſhould be paid *, 


7. Tux lait conſequence of tenure in chivalry was Heat; 
which is the determination of the tenure, or diffolution of the 
mutual bond between the lord and tenant, from the extinc- 
tion of the blood of the latter by either natural or civil 
means: if he died without heirs of his blood, or if his blood 
was corrupted and ſtained by commiſſion of treaſon or felony; 
whereby every inheritable quality was entirely blotted out 

E cap. 32. ä i 2 Inſt. 66. 
ee. . ©. . k Ibid. 67. 
and 
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and aboliſhed. In ſuch caſes the land eſcheated, or fell back, 
to the lord of the feel; that is, the tenure was determined 
by breach of the original condition, expreſſed or implied in 


the feodal donation. In the one caſe, there were no heirs 


ſubſiſting of the blood of the firſt feudatory or purchaſer, to 
which heirs alone the grant of the feud extended ; in the 
other, the tenant, by perpetrating an atrocious crime, ſhewed 
that he was no longer to be truſted as a vaſal, having for- 
gotten his duty as a ſubject ; and therefore forfeited his feud, 
which he held under the implied condition that he ſhould not 
be a traitor or a felon. The conſequence of which in both 
caſes was, that the gift, being determined, reſulted back to 


the lord who gave it n. 


Tuns were the principal qualities, fruits, and conſe- 
quences of the tenure by knight-ſervice : a tenure, by which 
the greateſt part of the lands in this kingdom were holden, 


and that principally of the king in cupite, till the middle of 


the laſt century; and which was created, as fir Edward 
Coke expreſsly teſtifies v, for a military purpoſe ; wiz. for 
defence of the realm by the king's own principal ſubjeQs, 
which was judged to be much better than to truſt to hirelings 
or foreigners. The deſcription here given is that of knight- 
ſervice proper; which was to attend the king in his wars. 
There were aifo ſome other ſpecies of knight- ſervice; ſo call- 
ed, though improperly, becauſe the ſervice or render was of 
a free and honourable nature, and equally uncertain as to the 
time of rendering as that of knight-ſervice proper, and be- 
cauſe they were attended with ſimilar fruits and conſequences. 
Such was the tenure by grand ferjeanty per magnum ſervitium, 
whereby the tenant was bound, inſtead of ſerving the king 
generally in his wars, to do ſome ſpecial honorary fervice to 
the king in perſon ; as to carry his banner, his ſword, or the 
like; or to be his butler, champion, or other officer, at his 
coronation . It was in moſt other reſpects like knight- 


ſervice ?; only he was not bound to pay aida, or eſcuage“; 


Co. Litt. 13. p Lid. §. 158. 
m Feud. I. 2. t. 86. q 2 Inſt. 233. 
A 4 Inſt. 192. r Litt. OP 158. 
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and, when tenant by knight-fervice paid five pounds for a 
relief on every knight's fee, tenant by grand ſerjeanty paid 
one year's value of his land, were it much or little. Te- 
nure by cornage, which was, to wind a horn when the Scots 
or other enemies entered the land, in order to warn the 
king's ſubjects, was (like other ſervices of the ſame nature) 
a ſpecies of grand ſcrjeanty *, 


Turss ſervices, both of chivalry and grand ſerjeanty, were 
all perſonal, and uncertain as to their quantity or duration. 
But, the perſonal attendance in knight-fervice growing trou- 
bleſome and inconvement in many reſpects, the tenants 
found means of compounding for it ; by firſt ſending others 
in their ſtead, and in proceſs of time making a pecuniary ſa- 
tisfaction to the lords in lieu of it. This pecuniary ſatisfac- 


tion at laſt came to be levied by aſſeſſments, at ſo much for 


every knight's fee; and therefore this kind of tenure was 
called ſcuiagium in Latin, or ſervitium ſcuti; ſcutum being then 
a well-known denomination for money: and, in like manner, 
it was called, in our Norman French, eſcuage ; being indeed 
a pecuniary, inſtead of a military, ſervice. The firſt time 
this appears to have been taken was in the 5 Hen. II, on ac- 
count of his expedition to Toulouſe; but it ſoon came to be 
ſo univerſal, that perſonal attendance fell quite into diſuſe. 
Hence we ſind in our antient hiſtories, that, from this period, 
when our kings went to war, they levied ſcutages on their 
tenants, that is, on all the landholders of the kingdom, to 
defray their expenſes, and to hire troops: and theſe aſſeſſ- 
ments, in the time of Henry II, ſeem to have been made ar- 
bitrarily and at the king's pleaſure. Which prerogative be- 
ing greatly abuſed by his ſucceſſors, it became matter of na- 
tional clamour; and king John was obliged to conſent, by 
his magna carta, that no ſcutage ſhould be impoſed without 
conſent of parliament u.. But this clauſe was omitted in his 
ſon Henry III's charter; where we only find v, that ſcutages 


nitro, niſi per commune conſilium regr.: 
nitrie. cap. 12. 


s bid. §. 154. 
t Tbid. §. 156. 
u Nulum ſcutagium penatur in regno cap. 37. 
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or eſcuage ſhould be taken as they were uſed to be taken in 


the time of Henry II: that is, in a reaſonable and moderate 
manner. Yet afterwards by ſtatute 25 Edw. I. c. 5 & 6. 
and many ſubſequent ſtatutes * it was again provided, that the 
king ſhould take no aids or taſks but by the common aſſent 
of the realm: hence it was held in our old books, that eſcu- 
age or ſcutage could not be levied but by conſent of parlia- 
ment? ; ſuch ſcutages being indeed the groundwork of all 
ſucceeding ſubſidies, and the land-tax of later times, 


SINCE therefore eſcuage differed from Kknight-ſervice in 
nothing, but as a compenſation differs from actual ſervice, 
knight-ſervice is frequently confounded with it. And thus 
Littleton * muſt be underſtood, when he tells us, that tenant 
by homage, fealty, and eſcuage, was tenant by knight-ſer- 
vice: that is, that this tenure (being ſubſervient to the mili- 
tary policy of the nation) was reſpected * as a tenure in chi- 
valry*. But as the actual ſervice was uncertain, and de- 
pended upon emergences, 10 it was neceſſary that this pecu- 
niary compenſation thould be equally uncertain, and depend 
on the aſſeſſments of the legiſlature ſuited to thoſe emergen- 
ces, For had the eſcuage been a ſettled invariable ſum pay- 
able at certain times, it had been neither more nor leſs than 
a mere pecuniary rent: and the tenure, inſtead of knight-ſer- 
vice, would have then been of another kind, called ſocage e, 
of which we ſhall ſpeak in the next chapter. 


For the preſent I have only to obſerve, that by the dege- 
nerating of knight-ſervice, or perſonal military duty, into 
eſcuage, or pecuniary aſſeſſments, all the advantages (either 
promiſed or real) of the feodal conſtitution were deſtroyed, 
and nothing but the hardſhips remained. Inſtead of forming 
a national militia compoſed of barons, knights, and gentle- 
men, bound by their intereſt, their honour, and their oaths, 
to defend their king and country, the whole of this ſyſtem of 


X See Vol. I. pag. 140. b Pro feodo militari FORO. Flet. 
Y 014d Ten. tits Iſcuage. J. To £6 14. 8. To : 
2 F. 103. c Litt, F. 97. 120. 
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tenures now tended to nothing elſe, but a wretched means of 
' raiſing money to pay an army of occaſional mercenaries. In 
the mean time the families of all our nobility and gentry 
groaned under the intolerable burthens, which (in conſe- 
quence of the fiction adopted after the conqueſt) were intro- 
duced and laid upon them by the ſubtlety and fineſle of the 
Norman lawyers. For, beſides the ſcutages to which they 
were liable in defect of perſonal attendance, which however 
were aſſeſſed by themſelves in parliament, they might be called 
upon by the king or lord paramount for aids, whenever his 
eldeſt ſon was to be knighted or his eldeſt daughter married; 
not to forget the ranſom of his own perſon. The heir, on 
the death of his anceſtor, if of full age, was plundered of the 
firſt emoluments ariſing from his inheritance, by way of re- 
lief and primer ſeiſin; and, if under age, of the whole of his 
eſtate during infancy. And then, as fir Thomas Smith 4 
very feelingly complains, * when he came to his own, after 
« he was out of 2ward/hip, his woods decayed, houſes fallen 
« down, ſtock waſted and gone, lands let forth and plough- 
c ed to be barren,” to reduce him ſtill farther, he was yet to 
pay half a year's profits as a fine for ſuing out his /very; and 
alſo the price or value of his marriage, if he refuſed ſuch wife 


as his lord and guardian had bartered for, and impoſed upon 


him; or twice that value, if he married another woman. 
Add to this, the untimely and expenſive honour of Eh, 
to make his poverty more completely ſplendid. And when 
by theſe deductions his fortune was ſo ſhattered and ruined, 
that perhaps he was obliged to ſell his patrimony, he had not 
even that poor privilege allowed him, without paying an ex- 
orbitant fine for a /icence of alienation, 


A $Lavery fo complicated, and ſo extenſive as this, called 
aloud for a remedy in a nation that boaſted of it's freedom. 
Palliatives were from time to time applied by ſucceſſive acts 
of parliament, which aſſuaged ſome temporary grievances, 
Till at length the humanity of king James I conſented e, in 
conſideration of a proper equivalent, to aboliſh-them all; 


d Commonw. I. 3. c. 5. e 4 Init, 202. 


4 though 
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though the plan proceeded not to effect; in like manner as 


he had formed a ſcheme, and began to put it in execution, 


for removing the feodal grievance of heritable juriſdictions 
in Scotland f, which has ſince been purſued and effected by the 
ſtatute 20 Geo. II. c. 435. King James's plan for ex- 
changing our military tenures ſeems to have been nearly the 
ſame as that which has been ſince purſued; only with this 
difference, that, by way of compenſation for the loſs which 
the crown and other lords would ſuſtain, an annual feefarm 
rent was to have been ſettled and inſeparably annexed to the 
crown, and aſſured to the inferior lords, payable out of every 
knight's fee within their reſpective ſeignories. An expedi- 
ent, ſeemingly much better than the hereditary exciſe, which 
was afterwards made the principal equivalent for theſe con- 
ceſſions. For at length the military tenures, with all their 
heavy appendages (having during the uſurpation been diſcon- 
tinued) were deſtroyed at one blow by the ſtatute 12 Car. II. 
c. 24. which enacts, “ that the court of wards and liveries, 


« and all wardfhips, hveries, primer ſciſins, and ouſter- 


6 lemains, values and forfeitures of marriages, by reaſon of 
« any tenure of the king or others, be totally taken away. 
« And that all fines for alienations, tenures by homage, 
&« knights-ſervice, and eſcuage, and alſo aids for marrying 
« the daughter or knighting the ſon, and all tenures of the 
« king in capite, be likewiſe taken away. And that all forts 
« of tenures, held of the king or others, be turned into free 
« and common ſocage ; ſave only tenures in frankalmoign, 
6 copyholds, and the honorary ſervices (without the flaviſh 
cc part) of grand ſerjeanty.” A ſtatute, which was a greater 
acquitition to. the civil property of this kingdom than even 
magna carta itſelf : ſince that only pruned the luxuriances 
that had grown out of the military tenures, and thereby pre- 
ſerved them in vigour ; but the ſtatute of king Charles ex- 
firpated the whole, and demoliſned both root and branches. 


f Dalrymp. of feuds. 292. Holding (equivalent to. the knight-ſervice 
g By another ſtatute of the ſame year of England) is for ever aboliſhed in Scot- 
(20 Geo. II. c. 50.) the tenure of svard- land. 
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CHAPTER THE STKTH, 


/ 


OF THE MODERN ENGLISH TENURES. 


— 


A LTHOUGH, by the means that were mentioned 
A in the preceding chapter, the oppreſſive or military 
part of the feodal conſtitution was happily done away, yet 
we are not to imagine that the conſtitution itfelf was utterly 
laid aſide, and a new one introduced in it's room: fince by 
the ſtatute 12 Car. II. the tenures of ſocage and frankal- 
moign, the honorary ſervices of grand ſerjeanty, and the 
tenure by copy of court roll were reſerved ; nay all tenures 
in. general, except frankalmoign, grand ſerjeanty, and copy- 
hold, were reduced to one general ſpecies of tenure, then 
well known and ſubſiſting, called free and common ſocage. 
And this, being ſprung from the ſame feodal original as the 
reſt, demonſtrates the neceſſity of fully contemplating that 
antient ſyſtem ; ſince it is that alone to which we can recur, 3 
to explain any ſeeming or real difficulties, that may ariſe in | 
our preſent mode of tenure. | 


Tur military tenure, or that by knight-ſervice, conſiſted 
of what were reputed the moſt free and honourable. ſervices, 
but which in their nature were unavoidably uncertain 1n re- 
ſpec to the time of their performance. The ſecond ſpecies 
of tenure, or frce-/+rage, confiited alſo of free and honourable 
ſervices ; but ſuc!; as were liquidated and reduced to an abſo- 
lute certainty. And this tenure not only ſubſiſts to this days 


but has in a manner abſorbed and ſwallowed up (fince the 
| | {tatute 
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ſtatute of Charles the ſecond) almoſt every other ſpecies of 
tenure. And to this we are next to proceed. 


II. Socacr, in it's molt general and extenſive ſignifica- 
tion, ſeems to denote a tenure by any certain and determinate 
ſervice. And in this ſenſe 1t 1s by our antient writers con- 
ſtantly put in oppoſition to chivalry, or knight- ſervice, where 
the render was precarious and uncertain. Thus Bracton a; 
if a man holds by a rent in money, without any eſcuage or 
ſerjeanty, © id tenementum dici poteft ſocagium :“ but if you. 
add thereto any royal ſervice, or eſcuage to any, the ſmalleſt, 
amount, © ud dici poterit feodem militare.” So too the au- 
thor of Fleta b; © ex donationibus, ſervitia militaria vel magnae 
« ſerjantiae uon continentibus, oritur nobis quoddam nomen gene- 
ce rale, quod eff focagium.” Littleton alſo © defines it to be, 
where the tenant holds his tenement of the lord by any cer- 
tain ſervice, in lieu of all other ſervices; ſo that they be not 
ſervices of chivalry, or knight- ſervice. And therefore after- 
wards d he tells us, that whatſoever is not tenure in chivalry 
is tenure in ſocage: in like manner as it is defined by Finch e, 
a tenure to be done out of war. The ſervice mull therefore 
be certain, in order to denominate its ſocage; as to hold by 
fealty and 205. rent; or, by homage, fealty, and 205. rent; 
or, by homage and fealty without rent; or, by fealty and 
certain corporal ſervice, as ploughing the lord's land for three 
days; or, by ſealty only without any other ſervice : for all 
theſe are tenures in ſocage f. 


Bor ſocage, as was hinted in the laſt chapter, is of two 
ſorts: free-ſocage, where the ſervices are not only certain, 
but honourable: and willein-focage, where the ſervices, though 
certain, are of a baſer nature. Such as hold by the former 
tenure are called in Glanvil 5, and other ſubſequent authors, 
by the name of liber! fokemanni, or tenants in free-ſocage. 
Of this tenure we are firſt to ſpeak z and this, both in the na- 
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ture of it's ſervice, and the fruits and conſequences, apper- 
taining thereto, was always by much the moſt free and inde- 
pendent ſpecies of any. And therefore I cannot but aſſent 
to Mr Somner's etymology of the word d: who derives it 
from the Saxon appellation foc, which ſignifies liberty or 
Privilege, and, being joined to a uſual termination, is calted 
focage, in Latin focagium ; fignifying thereby a free or privi- 
leged tenure l. This etymology ſeems to be much more juſt 
than that of our common lawyers in general, who derive it 
from ſoca, an old Latin word denoting (as they tell us) a 
plough : for that in antient time this ſocage tenure conſiſted 
in nothing elſe but fervices of huſbandry, which the tenant 
was bound to do to his lord, as to plough, ſow, or reap for 
him; but that in proceſs of time, this ſervice was changed 
into an annual rent by conſent of all parties, and that, in me- 
mory of it's original, it ſtill retains the name of a ſocage or 
plough-ſervice k. But this by no means agrees with what 
Littleton himſelf tells us!, that to hold by fealty only, with- 
out paying any rent, is tenure in focage ; for here is plainly 0 
no commutation for plough-ſervice. Beſides, even ſervices, 
confeſſedly of a military nature and original, (as eſcuage, i 
which, while it remained uncertain, was equivalent to knight- 
ſervice,) the inſtant they were reduced to a certainty 
changed both their name and nature, and were called ſocage”. 
It was the certainty therefore that denominated it a ſocage te- 
nure; and nothing ſure could be a greater liberty or privilege, 
than to have the ſervice aſcertained, and not left to the arbi- 
trary calls of the lord, as in the tenures of chivalry. Where- 
fore alſo Britton, wa deſcribes lands in ſocage tenure under 
the name of fraunke ferme , tells us, that they are © lands 
c and tenements, whereof the nature of the fee is changed 
cc by feoffment cut of chivalry for certain yearly ſervices, and 
cc in reſpect whereof neither homage, ward, marriage, nor 
cc relief can be demanded.” Which leads us alſo to another 


h Gavelk. 138. k Litt. F. 19. 

i In like manner Skene in his expo- S. 118. 
ſition of the Scots' law, title /ocoye, teils m Litt. §. 98. 120. 
us, that it is © ane kind of holding of n c. 66. 
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bſervation, that if ſocage tenures were of ſuch baſe and ſervile 
riginal, it is hard to account for the very great immunities 
hich the tenants of them always enjoyed; ſo highly ſuperior 
o thoſe of the tenants by chivalry, that it was thought, in the 
reigns of both Edward I and Charles II, a point of the ut- 
oſt importance and value to the tenants, to reduce the te- 
nure by knight- ſervice to fraunk ferme or tenure by ſocage. 
e may therefore, I think, fairly conclude in favour of Som- 
ner's etymology, and the liberal extraction of the tenure in 
tree ſocage, againſt the authority even of Littleton himſelf. 


TAKING this then to be the meaning of the word, it ſeems 
probable that the ſocage tenures were the relics of Saxon li- 
Wherty ; retained by ſuch perſons as had neither forfeited them 
to the king, nor been obliged to exchange their tenure, for 
the more honourable, as it was called, but at the ſame time 
more burthenſome, tenure of knight-ſervice. This is pecu- 
liarly remarkable in the tenure which prevails in Kent, called 
gavelkind, which is generally acknowledged to be a ſpecies of 
ſocage tenure *3 the preſervation whereof inviolate from the 
innovations of the Norman conqueror 1s a fact univerſally 
known. And thoſe who thus preſerved their liberties were 
faid to hold in free and common. ſocage. 


As therefore the grand criterion and diſtinguiſhing mark 
of this ſpecies of tenure are the having it's renders or ſervices 
aſcertained, it will include under it all other methods of hold- 
ing free lands by certain and invariable rents and duties : and, 
in particular, petit ſerjeanty, tenure in burgage, and gavelkind. 


We may remember, that by the ſtatute 12 Car. II. grand 
ſerjeanty is not itſelf totally aboliſhed, but only the flavith 
appendages belonging to it; for the honorary ſervices (ſuch 
as Carrying the king's ſword or banner, officiating as his but- 
ler, carver, ©. at the coronation) are ſtill reſerved. Now 
petit ſerjeanty bears a great reſemblance to grand ſerjeanty ; for 
as the one is a perſonal ſervice, ſo the other is a rent or ren- 
der, both tending to ſome purpoſe relative to the king's per- 
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ſon. Petit ſerjeanty, as defined by Littleton P, conſiſts in 
holding lands of the king by the ſervice of rendering to him 
annually ſome ſmall implement of war, as a bow, a ſword, 3 
lance, an arrow, or the like. This, he fays 4, is but ſocage 
in effect; for it is no perſonal ſervice, but a certain rent: 
and, we may add, it is clearly no predial ſervice, or ſervice 
of the plough, but in all reſpects liberum et commune ſocagium; 
only being held of the king, it is by way of eminence dig- 
niſied with the title of paruum fervitium regis, or petit ſer- 
jeanty. And magna carta reſpected it in this light, when it 
enacted , that no wardſhip of the lands or body ſhould be 
claimed by the king in virtue of a tenure by petit ſerjeanty, 


TENURE in burgage is deſcribed - by Glanyil *, and is ex. 
preſsly ſaid by Littleton *, to be but tenure in ſocage : and it 
is where the king or other perſon is lord of an antient bo- 
rough, in which the tenements are held by a rent certain“ 
It is indeed only a kind of town ſocage; as common ſocage, 
by which other lands are holden, is uſually of a rural nature. 
A borough, as we have formerly ſeen, is uſually diſtinguiſhed 
from other towns by the right of ſending members to parlia- 
ment; and, where the right of election is by burgage tenure, 
that alone is a proof of the antiquity of the borough. Tenure 
in burgage therefore, or burgage tenure, is where houſes, or 
lands which were formerly the ſcite of houſes, in an antient 
borough, are held of ſome lord in common ſocage, by a cer- 
tain eſtabliſhed rent. And theſe ſeem to have withſtood the 
Thock of the Norman encroachments principally on account 
of their inſignificancy, which made it not worth while to 
compel them to an alteration of tenure ; as an hundred cf 
them put together would ſcarce have amounted to a knight; 
fee. Beſides, the owners of them, being chiefly artificers and 
perſons engaged in trade, could not with any tolerable pro- 
priety be put on ſuch a military eſtabliſhment, as the tenure 
in chivalry was. And here alſo we have again an inſtance, 
where a tenure is confeſſedly in ſocage, and yet could not 
poſſibly ever have been held by plough-ſervice z ſince the te- 


p F. 159. © /ib, 7. cap. 3. 1 
9 F. 160, : t §. 162. x 6. 
1 £2Þs 27. 1 Litt. 5 162, 163. 7 5 


nan' 


ants muſt have been citizens or burghers, the ſituation 
requently a walled town, the tenement a fingle houſe z ſo 
at none of the owners was probably maſter of a plough, or 

as able to uſe one, if he had it. The free ſocage therefore, 
n which theſe tenements are held, ſeems to be plainly a rem- 


ice Pant of Saxon liberty; which may alſo account for the great 
mM; ariety of cuſtoms, affecting many of theſe tenements ſo held 
* antient burgage: the principal and moſt remarkable of 


hich is that called Borough-Engliſb, fo named in contradiſ- 
addon as it were to the Norman cuſtoms, and which is 
ren notice of by Glanvil “, and by Littleton x; wiz. that 
ee youngeſt ſon, and not the eldeſt, ſucceeds to the burgage 
-nement on the death of his father. For which Littleton Y 
ives this reaſon ; becauſe the younger ſon, by reaſon of his 
Ender age, is not ſo capable as the reſt of his brethren to help 
imſelf. Other authors? have indeed given a much ſtranger 


ige, eaſon for this cuſtom, as if the lord of the fee had antiently a 
ure. Might of concubinage with his tenant's wife on her wedding- 
hed Wight ; and that therefore the tenement deſcended not to the 


Ideſt, but the youngeſt ſon; who was more certainly the 
fspring of the tenant. But I cannot learn that ever this 


cotland, (under the name of mercheta or marcheta } till 
poliſhed by Malcolm III. And perhaps a more rational 
count than either may be fetched (though at a ſufficient 
iſtance) from the practice of the Tartars; among whom, 
ccording to father Duhalde, this cuſtom of deſcent to the 
oungeſt ſon alſo prevails. That nation is compoſed totally 
f ſhepherds and herdſmen; and the elder ſons, as ſoon 
s they are capable of leading a paſtoral life, migrate from 
err father with a certain allotment of cattle z and go to ſeek 
new habitation. The youngeſt ſon therefore, who conti- 
ues lateſt with the father, is naturally the heir of his houſe, 
e reſt being already provided for. And thus we find that, 
mong many other northern nations, it was the cuſtom for all 
e ſons but one to migrate from the father, which one be- 


W ubi ſupra. Z 3 Mod. Pref. 

4 Fo 165. : — Seld. tit. of hon. 2. 1. 47. Reg. 
5271. Nag. J. 4. c. 31. | 
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ſtom prevailed in England, though it certainly did in 
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came his heir b. So that poſſibly this cuſtom, wherever it pr, 
yails, may be the remnant of that paſtoral ſtate of our Brit 
and German anceſtors,. which Cæſar and Tacitus deſcriht 
Other ſpecial cuſtoms there are in different burgage tenure, 
as that, in ſome, the wife ſhall be endowed of all her huſband, 
tenements ©, and not of the third part only, as at the comma 
law: and that, in others, a man might diſpoſe of his tenemen; 
by will ©, which, in general, was not permitted after the co, 
queſt till the reign of Henry the eighth; though in the Sam 
times it was allowable ©. A pregnant proof that theſe libe. 
ties of ſocage tenure were fragments of Saxon liberty. 


—— 


Tux nature of the tenure in gaveltind affords us a fl 
ſtronger argument. It is univerſally known what ſtruggh 


with how much ſucceſs thoſe ſtruggles were attended. Ant 
as it is principally here that we meet with the cuſtom of g- 
velkind, (though it was and is to be found in ſome other par 
of the kingdom) we may fairly conclude that this was a pan 
of thoſe liberties ; agreeably to Mr Selden's opinion, that g. 
velkind before the Norman conqueſt was the general cuſton 
of the realm 5. The diitinguiſhing properties of this tenur 
are various: ſome of the principal are tie ; 1. The tenat 
is of age ſufficient to aliene his eſtate by feoffment at the ax 


7 . be 

of fifteen b. 2. The eſtate does not eſcheat in caſe of an 8. 
. . 2 0 . 100 
tainder and execution for felony ; their maxim being, « tit 10 
father to the bough, the ſon to the plough *.” 3. 1 
molt places he had a power of deviſing lands by will, beft 5 
the ſtatute for that purpoſe was made *. 4. The lands d th 
ſcend, not to the eldeſt, youngeſt, or any one ſon only, butt hi 
all the ſons together '; which was indeed antiently the mol 5 
b Pater cunctos filios adultos a ſe pelli- frequens et i ſitata uit peſtea cattei thi 
bat, praeter unum quem haeredem ſui juris adempta, ſed privatis quorundam ler aff 
relinguebat. ( Waifingh, Upodigm. Neuftr, conſuetudinibus alibi poſtea reger mini inf 
Co 1.) Cantianis ſolum integra et invicats i 
c Litt. §. 166. d §. 167. manſit. ¶ Analect. I. 2. c. 7.) a 

e Wright. 172. h Lamb. Peramb. 614. de: 


f Stat. 32 Hen. VIII. c. 29. Kitch. i Lamb. 634. 


8 In toto rigno, ante ducis adventum, I Lit. &. 210. 
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uſual courſe of deſcent all over England *, though in parti- 
cular places particular cuſtoms prevailed. Theſe, among 
other properties, diſtinguiſhed this tenure in a moſt remark- 
able manner: and yet it is ſaid to be only a ſpecies of a ſocage 
tenure, modified by the cuſtom of the country; the lands 
being holden by ſuit of court and fealty, which is a ſervice in 
its nature certain v. Wherefore, by a charter of king Johne, 
Hubert archbiſhop of Canterbury was authoriſed to exchange 
the gavelkind tenures holden of the ſee of Canterbury into 
tenures by knight's- ſervice; and by ſtatute 31 Hen. VIII. 
c. 3. for diſgavelling the lands of divers lords and gentlemen 
in the county of Kent, they are directed to be deſcendible for 


1 ſtl the future lite other lands which auere never holden by ſervice of. 
my Favs Now the immunities which the tenants in gavelkind 
, and enjoyed were ſuch, as we cannot conceive ſhould be conferred 
And upon mere ploughmen and peaſants : from all which I think 


it ſufficiently clear, that tenures in free ſocage are in general 
of a nobler origin:1 than is aſſigned by Littleton, and after 
him by the bulk of our common lawyers. 


HavixG thus diſtributed and diſtinguiſhed the ſeveral ſpe- 
cies of tenure in free ſocage, I proceed next to ſhew that this 
alſo partakes very ſtrongly of the feodal nature. Which may 
probably ariſe from it's antient Saxon original; ſince (as was 
before obſerved p) feuds were not unknown among the 
Saxons, though they did not form a part of their military po- 
licy, nor were drawn out into ſuch arbitrary conſequences as 
among the Normans. It ſeems therefore reaſonable to ima- 
gine, that ſocage tenure exiſted in much the ſame ſtate before 
the conqueſt as after; that in Kent it was preſerved with a 
high hand, as our hiſtories inform us it was; and that the 
reſt of the ſocage tenures diſperſed through England eſcaped 
the general fate of other property, partly out of favour and 
"oF aticction to their particular owners, and partly from their own 
infignificancy : ſince I do not apprehend the number of ſo- 
cage tenures ſoon after the conqueſt to have been very conſi- 
derable, nor their value by any means large; till by ſucceſſive 


m Glanvil. J. 7, c. 3. o Spelm. cod. vet. leg. 355. 
a Wright. 211. p Page 48. 
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charters of enfranchiſement granted to the tenants, which 
are particularly mentioned by Britton a, their number any 
value began to ſwell ſo far, as to make a diſtinct, and juſſi 
envied, part of our Engliſh ſyſtem of tenures. 


HoweEveR this may be, the tokens of their feodal mich 
will evidently appear from a ſhort compariſon of the incident 


and conſequences of ſocage tenure with thoſe of tenure in cli. 


valry; remarking their agreement or difference as we go along 


1. IN the firſt place, then, both were held of ſuperior lords; 
one of the king, either immediately, or as lord paramount, 
and (in the latter caſe) of a ſubject or * lord between 
the king and the tenant. 


2. Bor were ſubject to the feodal return, render, rent, u 
ſervice of ſome ſort or other, which aroſe from a ſuppoſition 
of an original grant from the lord to the tenant. In the mi. 
litary tenure, or more proper feud, this was from it's nature 
uncertain ; in ſocage, which was a feud of the improper kind, 
it was certain, fixed, -and determinate, (though perhaps no- 
thing more than bare fealty) and ſo continues to this day. 


3. Borg were, from their conſtitution, univerſally ſubjed 
(over and above all other renders) to the oath of fealty, or 
mutual bond of obligation between the lord and tenant", 
Which oath of fealty uſually draws after it ſuit to the lords 
court. And this oath every lord, of whom tenements are 
holden at this day, may and ought to call upon his tenants to 
take in his court baron; if it be only for the reaſon given by 
Littleton *, that if it be neglected, it will by long continuance 
of time grow out of memory (as doubtleſs it frequently hath 
done) whether the land be holden of the lord or not; and ſo 
he may loſe his ſeignory, and the profit which may accrue to 
him by eſcheats and other contingencies *. | 


4. Tre tenure in ſocage was ſubjeQ, of common right, 
to aids for knighting the ſon and marrying the eldeſt daugh- 


q c. 66. t Eo maxime pracſſandum eſt, ne dubium 
r Litt. §. 117. 131. reddatur jus domini et wetuſtate temperi 
s &. 130. obſcureturs (Corwin. jus fend. l. 2. 1. 7.) 


ter: 


* 


Ch. 6. of THINOS. 87 
ter ® : which were fixed by the ſtatute Weſtm. 1. c. 36. at 
20 f. for every 20 J. per annum ſo held; as in knight-ſervice. 
Theſe aids, as in tenure by chivalry, were originally mere 
penevolences, though afterwards claimed as matter of right; 
but were all aboliſhed by the ſtatute 12 Car. II. 


5. RELIEF is due upon ſocage tenure, as well as upon te- 
nure in chivalry : but the manner of taking it is very diffe- 
rent. The relief on a knight's fee was 5 /. or one quarter of 
the ſuppoſed value of the land; but a ſocage relief is one 
year's rent or render, payable by the tenant to the lord, be 
the ſame either great or ſmall ® : and therefore Bracton * will 
not allow this to be properly a relief, but quaedam prugſtatio 
loco relevii in recognitionem domini. So too the ſtatute 28 
Edw. I. c. 1. declares, that a free ſokeman ſhall give 10 relief, 
but ſhall double his rent after the death of his anceſtor, ac- 
cording to that which he hath uſed to pay his lord, and ſhall 
not be grieved above meaſure. Reliefs in knight-ſervice were 
only payable, if the heir at the death of his anceſtor was of 
full age: but in ſocage they were due even though the heir 
was under age, becauſe the lord has no wardſhip over him ?. 
The ſtatute of Charles II reſerves the reliefs incident to ſo- 
cage tenures; and therefore, wherever lands in fee ſimple are 
holden by a rent, relief is ſtill due of common right upon the 
death of a tenant 2. : 


6. PRIMER ſeiſin was incident to the king's ſocage tenants 
in capite, as well as to thoſe by knight-ſervice . But tenancy 
in capite as well as primer ſeiſins are, among the other feodal 
burthens, entirely aboliſhed by the ſtatute. 


7. WARDSHIP is alſo incident to tenure in ſocage; but 
of a nature very different from that incident to knight-ſer- 
vice. For if the inheritance deſcend to an infant under 
fourteen, the wardſhip of him does not, nor ever did, belong 
to the lord of the fee; becauſe, in this tenure, no military or 


1 Co. Litt. 91. Y Litt. OP 127. 
Litt. S. 126. 2 3 Lev. 145. 
2 J. 2. Co 37» 8. 8. | 2 Co. Litt. 77. 
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other perſonal ſervice being required, there was no occaſion 
for the lord to take the profits, in order to provide a proper 
ſubſtitute for his infant tenant: but his neareſt relation (to 
whom the inheritance cannot deſcend) ſhall be his guardian 
in ſocage, and have the cuſtody of his land and body till he 
arrives at the age of fourteen. The guardian muſt be ſuch a 
one, to whom the inheritance by no poſſibility can deſcend; 
as was fully explained, together with the reafons for it, in the 
former book of theſe commentaries b. At fourteen this ward. 
ſhip in ſocage ceaſes; and the heir may ouſt the guardian, 
and call him to account for the rents and profits © : for at this 
age the law ſuppoſes him capable of chuſing a guardian for 
himſelf. -It was in this particular, of wardſhip, as alſo in 
that of marriage, and in the certainty of the render or ſervice, 
that the focage tenures had ſo much the advantage of the 
military ones. But as the wardſhip ceaſed at fourteen, there 
was this diſadvantage attending it: that young heirs, being 
left at ſo tender an age to chuſe their own guardians till 
twenty-one, might make an improvident choice. There. 
fore, when almoſt all the lands in the kingdom were turned 
into ſocage tenures, the ſame ſtatute 12 Car. II. c. 24. enaQ- 
ed, that it ſhould be in the power of any father by will to 
appoint a guardian, till his child ſhould attain the age of 
twenty-one. And, if no ſuch appointment be made, the 
court of chancery will frequently interpoſe, and name a 
guardian, to prevent an infant heir from improvidently ex- 
poſing himſelf to ruin. 


8. MARRIAGE, or the valor maritagii, was not in ſocage 
tenure any perquiſite or advantage to the guardian, but rather 
the reyerſe. For, if the guardian married his ward under the 
age of fourteen, he was bound to account to the ward for the 
value of the marriage, even though he took nothing for it, 
unleſs he married him to advantage d. For, the law, in fa- 
vour of infants, 1s always jealous of guardians, and therefore 
in this caſe it made them account, not only for what they ar, 
but alſo for what they might, receive on the infant's behalf; 


b vol. I. page 461, | d Lit, S. 124. 
c Litt, 8. 123 Co. Litt. 89. | 
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the Norman conqueſt, 


SE» 


left by ſome colluſion the guardian ſhould have received the 
value, and not brought it to account : but, the ſtatute having 
deſtroyed all values of marriages, this doctrine of courſe hath 
ceaſed with them. At fourteen years of age the ward might 
have diſpoſed of himſelf in marriage, without any conſent of 
his guardian, till the late act for preventing clandeſtine mar- 
riages. Theſe doctrines of wardſhip and marriage in ſocage 
tenure were fo diametrically oppoſite to thoſe in knight-ſer- 
vice, and ſo entirely agree with thoſe parts of king Edward's 
laws, that were reſtored by Henry the firſt's charter, as might 
alone convince us that ſocage was of a higher original than 
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9. Fines for alienation were, J apprehend, due for lands 
holden of the king in capite by ſocage tenure, as well as in 
caſe of tenure by knight-ſervice : for the ſtatutes that relate 
to this point, and fir Edward Coke's comment on them e, 
ſpeak generally of all tenants in capite, without making any 
diſtinction: but now all fines for alienation are demoliſhed 
by the ſtatute of Charles the ſecond, 


10. EscHEAaTs are equally incident to tenure in ſocage, 
as they were to tenure by knight-ſervice ; except only in ga- 
velkind lands, which are (as is before mentioned) ſubject 
to no eſcheats for felony, though they are to eſchcats for 
want of heirs f. 


Tnus much for the two grand ſpecies of tenure, under 
which almoſt all the free lands of the kingdom were holden 
till the reſtoration in 1660, when the former was aboliſhed 
and ſunk into the latter : ſo that lands of both ſorts are now 
holden by the one univerſal tenure of free and common ſocage. 


Tae other grand diviſion of tenure, mentioned by Bracton 
as cited in the preceding chapter, is that of villenage, as con- 
tradiſtinguiſhed from /iberum tenementum, or frank tenure. 
And this (we may remember) he ſubdivides into two claſſes, 
pure and privileged villenage : from whence have ariſen two 
other ſpecies of our modern tenures. 


e 1 Inſt. 43. 2 Inft. 65, 66, 67. f Wright. 210. 
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III. From the tenure of pure villenage have ſprung our 
preſent copyhold tenures, or tenure by copy of court roll at 
the will of the lord: in order to obtain a clear idea of which, 
it will be previouſly neceſſary to take a ſhort view of the 
original and nature of manors. 


Manoss are in ſubſtance as antient as the Saxon conſtitu- 
tion, though perhaps differing a little, in ſome immaterial 
_ circumſtances, from thoſe that exiſt at this day ?: juſt as we 
obſerved of feuds, that they were partly known to our anceſ- 
tors, even before the Norman conqueſt. A manor, mane- 
rium, a manendo, becauſe the uſual reſidence of the owner, 
ſeems to have been a diſtrict of ground, held by lords or great 
perſonages ; who kept in their own hands ſo much land as was 
neceſſary for the uſe of their families, which were called ter- 
rae dominicales or demeſne lands; being occupied by the lord, 
or dominus manerii, and his ſervants. The other, or fene- 
mental, lands they diſtributed among their tenants : which 
from the different modes of tenure were diſtinguiſhed by two 
different names. Firſt, bo2t-land, or charter-land, which 
was held by deed under certain rents and free-ſervices, and 
in effect differed nothing from free ſocage lands b: and from 
hence have ariſen moſt of the freehold tenants who hold of 
particular manors, and owe ſuit and ſervice to the ſame. The 
other fpecies was called fo/t-Jand, which was held by no aſ- 
ſurance in writing, but diſtributed among the common folk 
or people at the pleaſure of the lord, and reſumed at his diſ- 
cretion ; being indeed land held in villenage, which we ſhall 
preſently deſcribe more at large. The reſidue of the manor, 
being uncultivated, was termed the lord's waſte, and ſerved 
for public roads, and for common of paſture to the lord and 
his tenants. Manors were formerly called baronies, as they 
{till are lordſhips : and each lord or baron was empowered to 
hold a domeſtic court, called the court-baron, for redreſſing 
miſdemeſnors and nuſances within the manor, and for ſettling 
diſputes of property among the tenants. 'This court is an 
inſeparable ingredient of every manor z and if the number 


2 Co. Cop. 8. 2 & 10, h Co. Cop. Yo Jo 


of 
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of ſuitors ſhould ſo fail as not to leave ſufficient to make a 
jury or homage, that is, two tenants at the leaſt, the manor 


itſelf is loſt. 


In the early times of our legal conſtitution, the King's 
greater barons, who had a large extent of territory held un- 
der the crown, granted out frequently ſmaller manors to in- 
ferior perſons to be holden of themſelves ; which do therefore 
now continue to be held under a ſuperior lord, who is called 
in ſuch caſes the lord paramount over all theſe manors: and his 
ſeignory is frequently termed an honour, not a manor, eſpe- 
cially if it hath belonged to an antient feodal baron, or hath 
been at any time in the hands of the crown. In imitation 


whereof, theſe inferior lords began to carve out and grant to 
others ſtill more minute eſtates, to be held as of themſelves, 


and were ſo proceeding downwards in infinitum ; till the ſu- 
perior lords obſerved, that by this method of ſubinfeudation 
they loſt all their feodal profits, of wardſhips, marriages, and 
eſcheats, which fell into the hands of theſe meſne or middle 
lords, who were the immediate ſuperiors of the zZerre-tenant, 
or him who occupied the land : and alſo that the meſne lords 
themſelves were ſo impoverithed thereby, that they were diſ- 


abled from performing their ſervices to their own ſuperiors, 


This occaſioned, firſt, that proviſion in the thirty-ſecond 
chapter of magna carta, 9 Hen. III. (which is not to be 
found in the firſt charter granted by that prince, nor in the 
great charter of king John i) that no man ſhould either give 
or ſell his land, without reſerving ſufficient to anſwer the 
demands of his lord ; and, afterwards the ſtatute of Weſtm. 
3. or quia emptores, 18 Edw. I. c. I. which directs, that, upon 
all ſales or feoffments of land, the feoffee ſhall hold the ſame, 
not of his immediate feoffor, but of the chief lord of the fee, 
of whom ſuch feoffor himſelf held it. But theſe proviſions, 
not extending to the king's own tenants in capite, the like 
law concerning them is declared by the ſtatutes of preroga- 
trva regis, 17 Ed. II. c. 6. and of 34 Edw. III. c. 15. by 
which laſt all ſubinfeudations, previous to the reign of king 


i See the Oxford editions of the charters. 
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Edward I, were confirmed: but all ſubſequent to that period 
were left open to the king's prerogative. And from hence it 
is clear, that all manors exiſting at this day, muſt have exiſt- 
ed as early as king Edward the firſt: for it is eſſential to a 
manor, that there be tenants who hold of the lord; and, by 
the operation of theſe ſtatutes, no tenant in capite ſince the 
acceſſion of that prince, and no tenant of a common lord 
ſince the ſtatute of quia emptores, could create any new tenants 


to hold of himſelf. 
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Now with regard to the folk-land, or eſtates held in vil- 
lenage, this was a ſpecies of tenure neither ſtrictly feodal, 
Norman, or Saxon; but mixed and compounded of them all*: 
and which alfo, on account of the heriots that uſually attend 
it, may ſeem to have ſomewhat Daniſh in it's compoſition. 
Under the Saxon government there were, as fir William 
Temple ſpeaks ', a fort of people in a condition of downright 
ſervitude, uſed and employed in the moſt ſervile works, and 
belonging, both they, their children, and effects, to the lord 
of the ſoil, like the reſt of the cattle or ſtock upon it. Theſe 
ſeem to have been thoſe who held what was ealled the folk- 
land, from which they were removable at the lord's pleafure. 
On the arrival of the Normans here, it ſeems not improbable, 
that they, who were ftrangers to any other than a feodal 
ſtate, might give ſome ſparks of enfranchifement to ſuch 
wretched perſons as fell to their ſhare, by admitting them, as 
well as others, to the oath of fealty; which conferred a right 
of protection, and raiſed the tenant to a kind of eſtate ſupe- 
rior to downright ſlavery, but inferior to every other condi- 
tion®. This they called villenage, and the tenants villeins, 
either from the word y:/:s, or elſe, as fir Edward Coke tells 
us, a villa; becauſe they lived chiefly in villages, and were 
employed in ruſtic works of the moſt ſordid kind : reſembling 
the Spartan Helotec, to whom alone the culture of the lands was 
conſigned ; their rugged maſters, like our northern anceſtors, 
eſteeming war the only honourable employment of mankind, 

k Wright, 215. m Wright, 217. 

Introd. Hiſt. Engl. 59. a 1 Inſt. 116. 
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Tuksk villeins, belonging principally to lords of manors, 
were either villeins regardant, that is, annexed to the manor 
or land: or elſe they were in groſs, or at large, that is, an- 
nexed to the perſon of the lord, and transferrable by deed 
from one owner to anothero. They could not leave their 
lord without his permiſſion; but, if they ran away, or were 
purloined from him, might be claimed and recovered by ac- 
tion, like beaſts or other chattels. They held indeed ſmall 
portions of land by way of ſuſtaining themſelves and families; 
but it was at the mere will of the lord, who might diſpoſſeſs 
them whenever he pleaſed; and it was upon villein ſervices, 
chat is, to carry out dung, to hedge and ditch the lord's de- 
meſnes, and any other the meaneſt offices? : and their ſervices 
were not only baſe, but uncertam both as to their time and 
quantity%. A villein, in ſhort, was in much the ſame ſtate 
with us, as Lord Moleſworth © deſcribes to be that of the 
boors in Denmark, and which Stiernhook* attributes alſo to the 
traals or ſlaves in Sweden; which confirms the probability of 
their being in ſome degree monuments of the Daniſh tyranny. 
A villein could acquire no property either in lands or goods: 
but, if he purchaſed either, the lord might enter upon them, 
ouſt the villein, and ſeiſe them to his own uſe, unleſs he con- 
trived to diſpoſe of them again before the lord had ſeiſed 
them; for the lord had then loſt his opportunity“. 


In many places alſo a fine was payable to the lord, if the 
villein preſumed to marry his daughter to any one without 
leave from the lord“: and, by the common law, the lord 
might alſo bring an action againſt the huſband for damages 
in thus purloining his property“. For the children of vil- 
leins were alſo in the ſame ſtate of bondage with their pa- 


0 Litt. §. 181. r c. 8. | 
p Thid. S. 172. $ de jure Sueomum, I. 2. c. 4. 
4 Ille gui texet in willenagio faciet t Litt. §. 177» 
guicguid et praeceptum fuerit, nec ſcire u Co. Litt. 140. 
debet ſero quid facere devet in craſtina, et w Litt. 5. 203. 
ſemper tenebitur ad incerta. (Bracton. 4. 
4. . I. c. 28.) 
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rents; whence they were called in Latin, nativi, which gave 
riſe to the female appellation of a villein, who was called a 
neife*, In caſe of a marriage between a freeman and a neife, 
or a villein and a freewoman, the iſſue followed the condition 
of the father, being free if he was free, and villein if he was 
villein; contrary to the maxim of the civil law, that partus 
ſequitur ventrem. But no baſtard could be born a villein, be- 
cauſe by another maxim of our law he is nu/livs filius; and as 
he can gain nothing by inheritance, it were hard that he 
ſhould //e his natural freedom by it“. The law however 
protected the perſons of villeins, as the king's ſubjects, againſt 
atrocious injuries of the lord : for he might not kill, or maim 
his villein ?; though he might beat him with impunity, ſince 
the villein had no action or remedy at law againſt his lord, 
but in caſe of the murder of his anceſtor, or the maim of his 
own perſon. Neifes indeed had alfo an appeal of rape, in 
caſe the lord violated them by force“. 


VILLEINS might be enfranchiſed by manumiſſion, which 
5s either expreſs or implied : expreſs; as where a man grant- 
ed to the villein a deed of manumiſſion ® : implied; as where 
a man bound himſelf in a bond to his villein for a ſum of mo- 
ney, granted him an annuity by deed, or gave him an eftate in 
fee, for life or years ©; for this was de ealing with his villein on 
the footing of a freeman, it was in ſome of the inſtances giv- 
ing hun an action againſt his lord, and in others veſting in 
him an ownerſhip entirely inconſiſtent with his former ſtate 
of bondage. $0 alſo if the lord brought an action againſt 
his villein, this enfranchiſed him *; for, as the lord might 
have a ſhort remedy againſt his villein, by ſeiſing his 
goods, (which was more than equivalent to any damages 
he could recover) the law, which is always ready to 
catch at any thing in favour of liberty, preſumed that 
by bringing this action he meant to ſet his villein on the 
ſame footing with himſelf, and therefore held it an implied 


x Litt. §. 187. b id. §. 204. 
id. §. 187, 188. c F. 204, 5, 6. 
2 Phid. §. 189. 194. d SF. 208. 

a Ibid. §. 190. 


manumiſſion. 
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manumiſſion. But, in caſe the lord indicted him for felony, 
it was otherwiſe; for the lord could not inflict a capital pu- 
niſhment on his villein, without calling i in the aſſiſtance of 


the law. 


VILLEINS, by theſe and many other means, in proceſs of 
time gained conſiderable ground on their lords; and in par- 
ticular ſtrengthened the tenure of their eſtates to that degree, 
that they came to have in them an intereſt in many places 
full as good, in others better than their lords. For the good- 
nature and benevolence of many lords of manors having, 
time out of mind, permitted their villeins and their children 


to enjoy their poſſeſſions without interruption, in a regular 


courſe of deſcent, the common law, of which cuſtom is the 
life, now gave them title to preſcribe againſt their lords; and, 
on performance of the fame ſervices, to hold their lands, in 


ſpight of any determination of the lord's will. For, though 


in general they are ſtill ſaid to hold their eſtates at the will of 
the lord, yet it is ſuch a will as is agreeable to the cuſtom of 
the manor; which cuſtoms are preſerved and evidenced by the 
rolls of the ſeveral courts baron in which they are entered, 
or kept on foot by the conſtant immemorial uſage of the ſe- 
veral manors in which the lands lie. And, as ſuch tenants 
had nothing to ſhew for their eſtates but theſe cuſtoms, and 
admiſſions in purſuance of them, entered on thoſe rolls, or 

the copies of ſuch entries witneſſed by the ſteward, they now 
began to be called tenants by copy of court roll, and their tenure 
itſelf a copybold®. 


Trvs copyhold tenures, as fir Edward Coke obſerves f, 
although very meanly deſcended, yet come of an ancient 
houſe; for, from what has been premiſed, it appears, that 
copyholders are in truth no other but villeins, who, by a 
long ſeries of immemorial encroachments on the lord, have 
at laſt eſtabliſhed a cuſtomary right to thoſe eſtates, which 
before were held abſolutely at the lord's will. Which af- 


bs F. N. B. 12. | F. Cop. Jo 320 
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fords a very ſubſtantial reaſon for the great variety of cuſtoms 
that prevail in different manors, with regard both to the de- 
ſcent of the eſtates, and the privileges belonging to the tenants, 
And thefe encroachments grew to be ſo univerſal, that when 
tenure in villenage was virtually aboliſhed, (though copyholds 
| were reſerved) by the ſtatute of Charles II, there was hardly a 
pure villein left in the nation. For fir Thomas Smith? teſ- 
tifies, that in all his time (and he was ſecretary to Edward 
VI) he never knew any villem in groſs throughout the realm; 
and the few villeins regardant that were then remaining were 
ſuch only as had belonged to biſhops, monaſteries, or other 
eccleſiaſtical corporations, in the preceding times of popery. 
For he tells us, that “ the holy fathers, monks, and friars, 
<« had in their confeſſions, and ſpecially in their extreme and 
ce deadly ſickneſs, convinced the laity how dangerous a 
cc practice it was, for one chriſtian man to hold another in 
“ bondage: ſo that temporal men by little and little, by 
cc reaſon of that terror in their conſciences, were glad to 
« manumit all their villeins. But the ſaid holy fathers, 
cc with the abbots and priors, did not in like ſort by theirs 
ce for they alſo had a ſcruple in confcience to empoverith and 
ce deſpoil the church ſo much, as to manumit ſuch as were 
cc bond to their churches, or to the manors which the church 
ce had gotten; and ſo kept their villeins {till.” By theſe 
ſeveral means the generality of villeins in the kingdom have 
long ago ſprouted up into copyholders : their perſons being 
enfranchiſed by manumiſhon or long acquieſcence; but 
their eſtates, in ſtrictneſs, remaining ſubject to the ſame ſer- 
vile conditions and forfeitures as before; though, in general, 
the villein ſervices are uſually commuted for a ſmall pecu- 
niary quit-rent *. 

£ Commonwealth. b. 3. c. 10. diverſion. (Ret, Maner. de Edgware 

h In ſome manors the copyholders Com. Midd.) As in the kingdom of 
were bound to perform the moſt ſervile Whidah, on the flave coaſt of Africa, 
offices, as to hedge and ditch the lord's the people are bound to cut and carry in 
grounds, to lop his trees, and reap his the king's corn from off his demeſne 
corn, and the like; the lord uſually lands, and are attended by muſic durirg 
finding them meat and drink, and fome- all the time of their labour. (Mod. Un. 
times (as is ſtill the ule in the highlands Hiſt, xvi. 429.) 
pf Scotland) a minſtrel or piper for their 
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As a farther conſequence of what has been premiſed, we 
may collect theſe two main principles, which are held! to be 
the ſupporters of the copyhold tenure, and without which it 
cannot exiſt; 1. That the lands be parcel of, and ſituate 
W within that manor, under which it is held. 2. That they 
have been demiſed, or demiſable, by copy of court roll im- 


Wnures by copy; ſo that no new copyhold can, ſtrictly ſpeak- 
ing, be granted at this day. 


Ix ſome manors, where the cuſtom hath been to permit the 
eir to ſucceed the anceſtor in his tenure, the eſtates are ſtiled 
copyholds of inheritance in others, where the lords have 
Ween more vigilant to maintain their rights, they remain copy- 
oolds for life only; for the cuſtom of the manor has in both 
Wcnſes ſo far ſuperſeded the will of the lord, that, provided the 
5 ſervices be performed or ſtipulated for by fealty, he cannot, 
In the firſt inſtance, refuſe to admit the heir of his tenant 
Wupon his death; nor, in the ſecond, can he remove his pre- 
ent tenant ſo long as he lives, though he holds nominally by 
che precarious tenure of his lorg's will. 


Tux fruits and appendages of a copyhold tenure, that it 
Wath in common with free tenures, are fealty, ſervices, (as 
well in rents as otherwiſe) reliefs, and eſcheats. 'The two 
Watter belong only to copyholds of inheritance ; the former to 
thoſe for life alſo. But, beſides theſe, copyholds have alſo 
heriots, wardſhip, and fines. Heriots, which I think are 
agreed to be a Daniſh cuſtom, and of which we ſhall ſay 
Pnore hereafter *, are a render of the beſt beaſt or other good 
as the cuſtom may be) to the lord on the death of the tenant. 
This is plainly a relic of villein tenure z there being originally 
els hardſhip in it, when all the goods and chattels belonged 
to the lord, and he might have ſeiſed them even in the villein's 


Out wardſhip and fines to thoſe of inheritance only. Ward- 


i Co. Litt. 58. K See ch. 28. x 
Vox. II. : CG ſhip, 


memorially. For immemorial cuſtom is the life of all te- 


lifetime. Theſe are incident to both ſpecies of copyhold z . 
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ſhip, in copyhold eſtates, partakes both of that in chivalry 
ahd that in ſocage. Like that in chivalry, the lord is the 
legal guardian; who uſually aſſigns ſome relation of the in. 
fant tenant to act in his ſtead: and he, like guardian in 
focage, is accountable to his ward for the profits. Of fines, 
ſome are in the nature of primer ſeiſins, due on the death of 
each tenant, others are mere fines for alienation of the lands; 
in ſome manors only one of theſe ſorts can be demanded, in 
ſome both, and in others neither. They are ſometimes ar- 


bitrary and at the will of the lord, ſometimes fixed by cul- 


tom: but, even when arbitrary, the courts of law, in favour 
of the liberty of copyholders, have tied them down to be 
reaſonable in their extent; otherwiſe they might amount to 
a diſheriſon of the eſtate. No fine therefore is allowed to 


be taken upon deſcents and alienations, (unleſs in particular 
circumſtances) of more than two years improved value of 


the eſtate .. From this inſtance we may judge of the fa 
vourable diſpoſition that the law of England (which is 2 
law of liberty) hath always ſhewn to this ſpecies of tenants; 
by removing, as far as poſſible, every real badge of flavery 


from them, however ſome nominal ones may continue. It 


ſuffered cuſtom ery carly tb get the better of the exprets 
terms upon which they held their lands ; by declaring, that 
the will of the lord was to be interpreted by the cuſtom of 
the manor : and, where no cuſtom has been ſuffered to grow 
up to the prejudice of the lord, as in this caſe of arbitrary 
fines, the law itſelf interpoſes with an equitable moderation, 
and will not ſuffer the lord to extend his power ſo far, as to 
difinherit the tenant. 


Thus much for the antient tenure of pure villenage, and 


the modern one of copyhold at the will of the lord, which i 


lineally deſcended from it. 


TV. Tungr is yet a fourth ſpecies of tenure, deſcribed 
by Bracton under the name fometimes of privileged villenage, 
and ſometimes of vi//ein-/ocage. This, he tells us !, is ſuch 
as has been held of the kings of England from the conquell 


. Rep. 134. l /, 4. tr. Is c. 28. 


dowu- 


WI⸗ 


Ch. 6. of THincs, 99 
downwards; that the tenants herein, & villana faciunt ſervitia, 
ce ſed certa et determinata; that they cannot aliene or transfer 
their tenements by grant or feoffment, any more than pure 
villeins can : but muſt ſurrender them to the lord or his 
ſteward, to be again granted out and held in villenage. And 
from theſe circumſtances we may collect, that what he here 
deſcribes is no other than an exalted ſpecies of copyhold, 

ſubſiſting at this day, viz. the tenure in antient demeſnue; to 
which, as partaking of the baſeneſs of villenage in the nature 
of it's ſervices, and the freedom of ſocage in their certainty, 
he has therefore given a name compounded out of both, and 


| calls it villanum ſocagium. 


AxTIENT demeſne conſiſts of thoſe lands or manors, 


which, though now perhaps granted out to private ſubjects, 


were aCtually in the hands of the crown in the time of Ed- 


ward the confeflor, or William the conqueror z and ſo ap- 


pear to have been by the great ſurvey in the exchequer called 
domeſday-book n. The tenants of theſe lands, under the 
crown, were not all of the ſame order or degree. Some of 
them, as Britton teſtifies n, continued for a long time pure 
and abſolute villeins, dependent on the will of the lord : and 
thoſe who have ſucceeded them in their. tenures now differ 
from common copyholders in only a few points. Others 


vere in great meaſure enfranchiſed by the royal favour : being 


only bound in reſpe& of their lands to perform ſome of the 
better ſort of villein ſervices, but thoſe determinate and certain; 
as, to plough the king's land for ſo many days, to ſupply his court 
with ſuch a quantity of proviſions, or other ſtated ſervices ; ail 
of which are now changed into pecuniary rents: and in con- 
ſideration hercof they had many immunities and privileges 
granted to them ? as, to try the right of their property in a pe- 

culiar court of their own, called a court of antient demeſne, 


by a peculiar proceſs denominated a writ of right cliſe a; not 


to pay toll or taxes; not to contribute to the expences of 
knights of the ſhire : z nor to be put on juries - and the like r. 
mn F. N. B. 14. 16. P 4 269. 


i c. 66. q F. N. B. 11. 
0 F. N. B. 228. | r Thid. 14. 
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Tursx tenants therefore, though their tenure be abſolutely 
copyhold, yet have an intereft equivalent to a freehold : for, 


ginal*, yet the tenants were eſteemed in all other reſpects to be 
highly privileged villeins ; and eſpecially for that their ſervice; 
were fixed and determinate, and that they could not be com. 
pelled (like pure villeins) to relinquiſh thefe tenements 2 
the lord's will, or to hold them againſt their own : er idu, 
ſays Bracton, dicuntur liberi.“ Britton alſo, from ſuch their 
freedom, calls them abſolutely /okemans, and their tenure 
ſolemanries; which he deſcribes * to be “ lands and tenementy 
« which are not held by knight-ſervice, nor by grand ſerjean- 
« ty, nor by petit, but by ſimple ſervices, being, as it were, 
& ſands enfranchiſed by the king or his predeceſſors from 


ct their antient demeſne.” And the ſame name is alſo given © 
them in Fleta u. Hence Fitzherbert obſerves , that no land 
are antient demeſne, but lands holden in ſocage: that is 1 
not in free and common ſocage, but in this amphibious ſub- = 
ordinate claſs of villein-ſocage. And it 1s poſſible, that 
this ſpecies of ſocage tenure is plainly founded upon prediil ah 
ſervices, or ſervices of the plough, it may have given cauſe to 
imagine that all ſocage tenures aroſe from the ſame original; f a 


for want of diſtinguiſhing, with Bracton, between free-ſocage 10 


antient demeſne. h 7 the 


Laxps holden by this tenure are therefore a ſpecies of “ 


copyhold, and as ſuch preſerved and exempted from tut anc 
operation of the ſtatute of Charles II. Vet they differ fron 7 
common copyholds, principally in the privileges before be 
mentioned: as alſo they differ from frecholders by one eſpe- s : 
cial mark and tincture of villenage, noted by Bracton and N 
remaining to this day; viz. that they cannot be convehel . 
from man to man by the general common law conveyances dd © 
fcoffment, and the reſt; but muſt paſs by ſurrender to the 
lord or his ſteward, in the manner of common copy hold x 1 
5 Gilb. Hiſt. of exch. 16. & 30. „ J. 1. e. 3. af: 


b C. 66. * N. B. 13. 
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yet with this diſtinction *, that, in the ſurrender of theſe 


lands in antient demeſne, it is not uſed to ſay © 70 hold at 


4 according to the cuſtom of the manor.” 


Tavs have we taken a compendious view of the principal 


and fundamental points of the doctrine of tenures, both 
antient and modern, in which we cannot but remark the 
mutual connexion and dependence that all of them have 


upon each other. And upon the whole it appears, that, 


whatever changes and alterations theſe tenures have in pro- 
ceſs of time undergone, from the Saxon aera to the 12 Car. 
II. all lay tenures are now in effect reduced to two ſpecies ; 
free tenure in common ſocage, and baſe tenure by copy of 
court roll. | 


I MENTIONED /ay tenures only ; becauſe there is ſtill be- 
hind one other ſpecies of tenure, reſerved by the ſtatute of 
Charles II, which is of a ſpiritual nature, and called the te- 
nure in frank-almoign, 


V. TENURE in frankalmoign, in libera eleemoſyna, or free 
alms, is that, whereby a religious corporation, aggregate or 
ſole, holdeth lands of the donor to them and their ſucceſſors 
for erer J. The ſervice which they were bound to render for 
theſe lands was not certainly defined: but only in general to 
pray for the ſouls of the donor and his heirs, dead or alive ; 


and therefore they did no fealty, (which is incident to all 
other ſervices but this 2) becauſe this divine ſervice was of a 


higher and more exalted nature . This is the tenure, by 
which almoſt all the antient monaſteries and religious houſes 


held their lands; and by which the parochial clergy, and very 


many eccleſiaſtical and eleemoſynary foundations, hold them 


at this day >; the nature of the ſervice being upon the reform- 


ation altered, and made conformable to the purer doQrines 


© Kitchin on courts, 194, 2 Thid. 135. 
Y Lit. $. 133. b Bracton. J. 4. tr. 1. c. 28. F. Is 
2 Jbid. 131. . 
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of the church of England. It was an old Saxon tenure; and 
continued under the Norman revolution, through the great 
reſpect that was ſhewn to religion and religious men in 
antient times. Which is alſo the reaſon that tenants in 
frankalmoign were diſcharged of all other ſervices, except the 
trinoda neceſſitas, of repairing the highways, building caſtles, 
and repelling invaſions ©: juſt as the Druids, among the 


antient Britons, had omnium rerum immunitatem 4. And, even 


at preſent, this is a tenure of a nature very diſtinct from all 
others; being not in the leaſt feodal but merely ſpiritual, 
For if the ſervice be NO the law gives no remedy by 
diſtreſs or otherwiſe to the lord of whom the lands are holden; 


but merely a complaint to the ordinary or viſitor to correct 


it . Wherein it materially differs from what was called te- 


nuure by divine ſervice : in which the tenants were obliged to 


do ſome ſpecial divine ſervices im certain; as to ſing ſo many 
maſſes, to diſtribute ſuch a ſum in alms, and the like; which, 
being expreſsly defined and preſcribed, could with no kind 
of propriety be called free alms; eſpecially as for this, if un- 
performed, the lord might diſtrein, without any complaint 
to the viſitor f. All ſuch donations are indeed now out of 
uſe : for, ſince the ſtatute of quia emptores, 18 Edw. I. none 
but the king can give lands to be holden by this tenure ?. 80 
that I only mention them, becauſe frankalmoign is excepted 
by name in the ſtatute of Charles Il, and therefore ſubſiſts in 
many inſtances at this day. Which is all that ſhall be re- 


marked concerning it; herewith concluding our obſervations 


on the nature of tenures. 


c Seld. Fan. 1. 42. f Ibid. 137. 
d Cœſar de bell. Gal. I. 6. c. 13. g Ibid. 140. 
3 Liit. S8. 136. 
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CHAPTER THE SEVENTH. 


os FREEHOLD ESTATES, or 
INHERITANCE. 


HE next objects of our diſquiſitions are the nature and 
| properties of gates. An eſtate in lands, tenements 
and hereditaments, ſignifies ſuch intereſt as the tenant hath 
therein: ſo that if a man grants all h:s efate in Dale to A and 
his heirs, every thing that he can poſſibly grant ſhall paſs 
thereby *. It is called in Latin ſfatus; it ſignifying the con- 
dition, or circumſtance, in which the owner ſtands, with 
regard to his property. And, to aſcertain this with proper 
preciſion and accuracy, eſtates may be conſidered in a three- 
fold view: firſt, with regard to the guarntity of intereſt which 
the. tenant has in the tenement : ſecondly, with regard to the 
time at which that quantity of intereſt is to be enjoyed: and, 
thirdly, with regard to the number and conneftions of the 
tenants, | 


FirsT, with regard to the quantity of intergſt which the 
tenant has in the tenement, this 1s meaſured by it's duration 
and extent. Thus, either his right of poſſeſſion is to ſubſiſt 
for an uncertain period, during his own life, or the life of 
another man ; to determine at his own deccafe, or to remain 
to his deſcendants aſter him : or it is circumſcribed within a 
certain number of years, months, or days: or, laſtly, it is 
infinite and unlimited, being veſted in him and his repreſent- 
atives for ever. And this occaſions the primary diviſion of 


3 Co. Litt. 345. 
(> 4 eſtates, 
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( 
eſtates, into ſuch as are f1.ehold, and ſuch as are 1 eſs than t 
freehold. v 
AN eſtate of freehold, liberum tenementum, or franktene- : 
ment, is defined by Britton ® to be © the poſſe/ſion of the ſoil 
« by a freeman.” And St. Germyn tells us, that “ the a 
« poſſeſſion of the land is called in the law of England the A 
„ franktenement or freehold.” Such eſtate therefore, and 4 
no other, as requires actual poſſeſſion of the land, is legally 0 
ſpeaking freehold : which actual poſſeſſion can, by the courſe I 
of the common law, be only given by the ceremony called n 
livery of ſeiſin, which is the ſame as the fcodal inveſtiture. t 
And from theſe principles we may extract this deſcription of * 
a freehold that it is ſuch an eſtate in lands as is conveyed 1 
by livery of ſeiſin, or, in tenements of an incorporeal na- f 
ture, by what is equivalent thereto. And accordingly it is h 
laid down by Littleton , that where a freehold ſhall paſs, it t 
behoveth to have livery of ſeiſin. As therefore eſtates of 
inheritance and eſtates for life could not by common law be 
conveyed without livery of ſeiſin, theſe are properly eſtates t 
of freehold ; and, as no other eſtates were conveyed with the d 
fame ſolemnity, therefore no others are properly freehold 1 
eſtates. V 
| v 
ESTATES of freehold (thus underſtood) are either eſtates of fe 
inberitance, or eſtates not of inheritance. The former are again 1 
divided into inheritances abſolute or fee- ſimple; and inherit- p 
ances limited, one ſpecies of which we uſually call fee-tail. F 
_. -- I, TrnaxT in fee-ſimple (or, as he is frequently tiled, . 
: tenant in fee) is he that hath lands, tenements, or heredita- 5 
ments, to hold to him and his heirs for ever; generally, ( 
abſolutely, and ſimply ; without mentioning 1 * heirs, but 1 
referring that to his own pleaſure, or to the diſpoſition of the 4 
law. The true meaning of the word fee { feodum ) is the 11 
fame with that of feud or fief, and in it's original ſenſe it is 5 


d C. 32. | © Js 59. 
— Dr. & Stud. b. 2. d. 22. e Litt. Yo To 
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taken in contradiſtinction to alledium * ; which latter the 
writers on this ſubject define to be every man's own land, 
which he poſſeſſeth merely 1 in his own right, without wing 
any rent or ſervice to any ſuperior. This is property in it's 
higheſt degree; and the owner thereof hath ab/olutum et di- 
rectum dominium, and therefore is ſaid to be ſeiſed thereof 
abſolutely in dominico ſuo, in his own demeſne. But feodum, 
or fee, is that which is held of ſome ſuperior, on condition 
of rendering him ſervice; in which ſuperior the ultimate 
property of the land reſides. And therefore fir Henry Spel- 
man s defines a feud or fee to be the right which the vaſal or 
tenant hath in lands, to 2% the ſame, and take the profits 
thereof to him and his heirs, rendering to the lord his due 
ſervices; the mere allodial propricty of the ſoil always remain- 
ing in the lord. This allodial property no ſubject in England 
has b; it being a received, and now undeniable, principle in 
the law, that all the lands in England are holden mediately 
or immediately of the king. The king therefore only hath 
abſolutum et directum dominium * ; but all ſubjects' lands are in 
the nature of fodum or fee; whether derived to them by 
deſcent from their anceſtors, or purchaſed for a valuable con- 
ſideration: for they cannot come to any man by either of thoſe 
ways, unleſs accompanied with thoſe feodal clogs, which 
were laid upon the firſt feudatory when itwas originally grant- 
ed. A ſubject therefore hath only the uſufruct, and not the 
abſolute property of the ſoil; or, as fir Edward Coke ex- 
preſſes it*, he hath domininm utile, but not dominium directum. 
And hence it is that, in the moſt folemn acts of law, we 
exprefs the ſtrongeſt and higheſt eſtate that any ſubject can 
have, by theſe words; “ he is ſeiſed thereof in his demeſue, 
& as of fee.” It is a man's demeſne, dominicum, or property, 
ſince it belongs to him and his heirs for ever: yet this domi- 
nicum, property, or demeſne, is ſtrictly not abſolute or allo- 
dial, but qualified or feodal: it is his demeſne, as of fee ; 
that is, it is not purely and ſimply his own, ſince it is held 
of a ſuperior lord, in whom the ultimate property reſides. 

f See pag. 45.47. EE dominium, cujus nullus t aut her riſ Deus. 
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Tus is the primary ſenſe and acceptation of the word fee, 
But (as fir Martin Wright very juſtly obſerves!) the doctrine, 
cc that all lands are holden,” having been for ſo many ages a 
fixed and undeniable axiom, our Engliſh lawyers do very 
rarely (of late years eſpecially) uſe the word fee in this it's 
primary original ſenſe, in contradiſtinction to alladium or ab- 
ſolute property, with which they have no concern; but ge- 
nerally uſe it to expreſs the continuance or quantity of eſtate. 
A fee therefore, in general, ſignifies an eſtate of inheritance; 
being the higheſt and moſt extenſive intereſt that a man can 
have in a feud: and, when the term is uſed ſimply, without 
any other adjunct, or has the adjunct of /emple annexed to it, 
(as a fee, or a fee ſimple) it is uſed in contradiſtinction to 
a fee conditional at the common law, or a fee-tail- by the 
ſtatute 3 importing an abſolute inheritance, clear of any con- 
dition, limitation, or reſtrictions to particular heirs, but 
deſcendible to the heirs general, whether male or female, li- 
neal or collateral. And in no other ſenſe than this is the king 
ſaid to be ſeiſed in fee, he being the feudatory of no man”. 


TAKING therefore fee for the future, unleſs where otherwiſe 
explained, in this it's ſecondary ſenſe, as a ſtate of inheritance, 
it is applicable to, and may be had in, any kind of heredita- 
ments either corporcal or incorporeal *. But there is this diſ- 
tinction between the two ſpecics of hereditaments; that, of 
a corporeal inheritance a man ſhall be ſaid to be ſeiſed 77: i: 


demeſne, as of fee; of an incorporeal one, he ſhall only be ſaid 


to be ſeiſed as of fee, and not in his demeſne . For, as in- 
corporcal hereditaments are in their nature collateral to, and 
iſſue out of, lands and houſes , their owner hath no property, 
dominicum, or demeſne, in the thing itſelf, but hath only ſome- 
thing derived out of it; reſembling the ſervitutes, or ſervices, 
of the civil law a. The dni,,m or property is frequently 


I of ten. 148. o Litt. F. 10. 
m Co. Litt. 1. p See page 20. 
n Fe:dum en quod quit tenet ſibi et hae- q Servitus oft jus, quo res mea alte is 
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in one man, while the appendage or ſervice is in another, 
Thus Gaius may be ſeiſed as of fee of a way leading over the 
land, of which Titius is ſeiſed in his demeſne as of fee. 


THE FR 9” or inheritance of lands and tenements is 
generally veſted and reſides in ſome perſon or other ; though 
divers inferior eſtates may be carved out of it. As if one 


grants a leaſe for twenty-one years, or for one or two lives, 


the fee-ſimple remains veſted in him and his heirs ; and after 
the determination of thoſe years or lives, the land reverts ta 
the grantor or his heirs, who ſhall hold it again in tce-ſumple. 
Yet ſometimes the fee may be in abeyance, that is (as the 
word ſignifies) in expectation, remembrance, and contem- 
plation in law; there being no perſon in eſe, in whom it 
can veſt. and abide : though the law confiders it as always 
potentially exiſting, and ready to veſt whenever a proper 
owner appears. 'Thus, in a grant to John for life, and 
afterwards to the heirs of Richard, the inheritance is plainly 
neither granted to John nor Richard, nor can it veſt in the 
heirs of Richard till his death, nam nemo ęſt haeres wviventis : 
it remains therefore in waiting or abeyance, during the life 
of Richard *. This is likewiſe always the caſe of a parſon of 
a church, who hath only an eſtate therein for the term of his 
life; and the inheritance remains in abeyance *. And not 
only the fee, but the freehold alſo, may be in abeyance; as, 
when a parſon dies, the freehold of his glebe is in abeyance, 
until a ſucceſſor be named, and then it veſts in the ſucceſſor *. 


Tae word, heirs, is neceſſary in the grant or donation, in 
order to make a fee, or inheritance. For if land be given 
to a man for ever, or to him and his aſſigns for ever, this 
veſts in him but an eſtate for life v. This very great nicety 
about the inſertion of the word © heirs” in all feoftments and 
grants, in order to veſt a fee, is plainly a relic of the feodal 
ſtrictneſs: by which we may remember * it was required 


17 Co. Litt. 342. | — Ib id. §. 1. 
s Litt. F. 646. | See pag. 56. 
t Pid. S. 6, 7, 
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that the form of the donation ſhould be punctually purſued ; 

or that, as Crag * expreſſes it in the words of Baldus, « 9. 
& rationes fint ſtrict juris, ne quis plus donaſſe praeſumatur quam 
& in donatione expre//erit.” And therefore, as the perſona] 
abilities of the donee were ariginally ſuppoſed to be the only 
inducements to the gift, the donee's eſtate in the land ex- 
tended only to his own perſon, and ſubſiſted no longer than 
his life; unleſs the donor, by an expreſs provifion in the grant, 
gave it a longer continuance, and extended it alſo to his heirs. 


But this rule is now ſoftened by many exceptions ?. 


Fo, 1. It does not extend to deviſes by will; in which 
as they were introduced at the time when the feodal rigor was 
apace wearing out, a more liberal conſtruction is allowed: 
and therefore by a deviſe to a man for ever, or to one and 
his aſſigns for ever, or to one in fee-ſimple, the deviſee hath 
an eſtate of inheritance; for the intention of the deviſor is 
ſufficiently plain from the words of perpetuity annexed, 
though he hath omitted the legal words of inheritance. But 
if the deviſe be to a man and his aſſigns, without annexing 
words of perpetuity, there the deviſee ſhall take only an eſtate 
for life; for it does not appear that the deviſor intended any 


more. 2. Neither does this rule extend to fines or recoveries, 


conſidered as a ſpecies of conveyance z for thereby an eſtate 
12 fee paſſes by act and operation of law without the word 
«© heirs :” as it does alſo, for particular reaſons, by certain 
other methods of conveyance, which have relation to a for- 
mer grant or eſtate, wherein the word heirs” was expreſſed”. 
3. In creations of nobility by writ, the peer ſo created hath 
an inheritance in his title, without expreſſing the word 
« heirsz” for heirſhip is implied in the creation, unleſs it be 
otherwiſe ſpecially provided: but in creations by patent, 
which are Hricti juris, the word “ heirs” muſt be inferted, 
otherwiſe there is no inheritance. 4. In grants of lands to 
ſole corporations and their ſucceſſors, the word“ ſucceſſorò 
ſupplies the place of “ heirs;” for as heirs take from the an- 


ceſtor, ſo doth the ſucceſſor from the predeceſſor. Nay, in 


x J. 1. f. 9. 5. 17. 2 Thid. 9. 


Co. Litt. 9, 10. 


a gran: 


. OS rg 
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a grant to a biſhop, or other ſole ſpiritual corporation, in 


frankalmargn ; ; the word « frankalmoign” ſupplies the place of 


c ſucceſſors” (as the word « ſucceſſors” ſupplies the place of 


« heirs”) ex vi termint ; and in all theſe caſes a fee-{imple 


veſts in ſuch ſole corporation. But, in a grant of lands to a 
corporation aggregate, the word © ſucceſſors” is not neceſſary, 
though uſually inſerted : for, albeit ſuch fimple grant be 
ſtrictly only an eſtate for life, yet, as that corporation never 
dies, ſuch eſtate for life is perpetual, or equivalent to a fee 

ſimple, and therefore the law allows it to be one a. 5. Laſtly, 
in the caſe of the king, a fee-ſimple will veſt in him, with- 
out the word © heirs” or © ſucceſſors” in the grant; partly 
from prerogative royal, and partly from a reaſon ſimilar to 
the laſt, becauſe the king in judgment of law never dies b. 
But the general rule is, that the word “ heirs” is neceſſary 


to create an eſtate of inheritance. 


IT. We are next to conſider limited fees, or ſuch eſtates 
of inheritance as are clogged and confined with conditions, 
or qualifications, of any ſort. And theſe we may divide into 
two forts; 1. Qualified, or baſe fees: and 2. Fees conditional, 
ſo called at the common law ; and afterwards fecs ail in 
conſequence of the ſtatute de donis. 


I. A BASE, or qualified fee, is ſuch a one as has a qualiſica- 
tion ſubjoined thereto, and which muſt be determined when= 
ever the qualification annexed to it is at an end. As, in the 
caſe of a grant to A and his heirs, zenants of the manor of 
Dale; in this inſtance, whenever the heirs of A ceaſe to be 
tenants of that manor, the grant is entirely defeated. So, 
when Henry VI granted to John 'Talbot, lord of .he manor 
of Kingſton-Liſle in Berks, that he and his heirs, lords of 
the ſaid manor, ſhould be peers of the realm, by the title of 
barons of Lifle; here John 'Talbot had a baſe or qualified 
kee in that dignity e, and, the inſtant he or his heirs quitted 
the ſeignory of this manor, the dignity was at an end. This 

a See Vol. I. pag. 434, e Co. Litt. 27, 
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110 The RIO HTS Boot: II. 
eſtate is a fee, becauſe by poſſibility it may endure for ever 
in a man and his heirs; yet as that duration depends upon 
the concurrence of collateral circumſtances, which qualify 


and debaſe the purity of the donation, it is therefore a qua- 
ified or baſe fee. 


2. A CONDITIONAL fee, at the common law, was a fee 
reſtrained to ſome particular heirs, excluſive of others : 
cc donatio firifta et coarctata u, ficut certis haeredibus, quibuſdam 
ec ſucceſſione emcligſis : as to the heirs of a man's body, by 
which only his lineal deſcendants were admitted, in excluſion 
of collateral heirs; or, to the heirs male of his body, in excluſion 
both of collaterals, and lineal females alſo. It was called a 
conditional fce, by reaſon of the condition expreſſed or im- 
plied in the donation of it, that if the donee died without 
fuch particular heirs, the land ſhould revert to the donor, 
For this was a condition annexed by law to all grants what- 
ſoever; that, on failure of the heirs ſpecified in the grant, the 
grant ſhould be at an end, and the land return to it's antient 
proprictor *. Such conditional fees were ſtrictly agreeable to 
the nature of feuds, when they firſt ceaſed to be mere eſtates 
for life, and were not yet arrived to be abſolute eſtates in fee- 
fimple. And we find ſtrong traces of theſe limited, condi- 
tional fees, which could not be alienated from the lineage of 
the firſt purchaſer, in our earlieſt Saxon laws f. 


Now, with regard to the condition annexed to theſe fees 
by the common law, our anceſtors held, that ſuch a gift (to 


2 man and the heirs of his body) was a gift upon condition, 


that it ſhould revert to the donor, if the donce had no heirs 

of his body ; but, if he had, it ſhould then remain to the 
donee. They therefore called it a fee-fimple, on condition 
that he had iſſue. Now we mult obſerve, that, when any 
condition is performed, it is thenceforth entirely gone; and 
the thing to which it was before annexed, becomes abſolute, 


. . 3. 5. | , illi viro probibitum fit, qui eam ab 
e Plowd. 241. initio acquiſivit, ut ita facere ncqueat. 


fr Si guis terram baereditariam habrat, LL. Aclfred, c. 37. 
eam non vendat a cogratis baeredibus ſuis, 


and 
k 


— 22; 7 — — — OV. 
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and wholly unconditional. So that, as ſoon as the grantee 
had any iſſue born, his eſtate was ſuppoſed to become abſo- 
lute, by the performance of the condition; at leaſt, for theſe 
three purpoſes : 1. To enable the tenant to aliene the land, 

and thereby to bar not only his own iſſue, but alſo the donor 
of his intereſt in the reverſion ?. 2. To ſubject him to for- 
feit it for treaſon : which he could not do, till ifſue born, 
longer than for his own life; leſt thereby the inheritance of 
the iſſue, and reverſion of the donor, might have been de- 
feated b. 3. To empower him to charge the land with rents, 
commons, and certain other incumbrances, ſo as to bind his 
iſſue i. And this was thought the more reaſonable, becauſe, 
by the birth of iſſue, the poſſibility of the donor's reverſion 
was rendered more diſtant and precarious : and Hi intereſt 
ſcems to have been the only one which the law, as it then. 
ſtood, was ſolicitous to protect; without much regard to 
the right of ſucceſſion intended to be veſted in the iffue. 
However, if the tenant did not in fact aliene the land, the 
courſe of deſcent was not altered by this performance of the 
condition; for if the iſſue had afterwards died, and then the 
tenant, or original grantee, had died, without making any 
alienation; the land, by the terms of the donation, could 
deſcend to none but the heirs of his body, and therefore, in 
default of them, mult have reverted to the donor. For which 
reaſon, in order to ſubject the lands to the ordinary courfe of 
deſcent, the donees of theſe conditional fee-ſimples took care 
to aliene as ſoon as they had performed the condition by 
having iſſue; and afterwards re-purchaſed the lands, which 
gave them a fee-ſimple abſolute, that would deſcend to the 
heirs general, according to the courſe of the common law. 
And thus ſtood the old law with regard to conditional fees: 
which things, fays fir Edward Coke é, though they ſcem an- 


tient, are yet neceflary to be known as well for the declaring 


how the common law ſtood in ſuch caſes, as for the ſake of 
annuities, and ſuch like inheritances, as are not within the 
ſtatutes of entail, and therefore remain as at the common law. 


8 Co. Litt. 19. 2 Inſt. 233. i Co. Litt. 19. 
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T HE inconveniences, which attended theſe limited and fet- 
tered inheritances, were probably what induced the judges to 
give way to this ſubtile fineſſe of conſtruction, (for ſuch it un- 
doubtedly was) in order to ſhorten the duration of theſe con- 
ditional eſtates. But, on the other hand, the nobility, who 
were willing to perpetuate their poſſeſſions in their own fa- 
milies, to put a ſtop to this practice, procured the ſtatute of 
Weſtminſter the ſecond !, (commonly called the ſtatute de 
dons cenditignabilts to be made; which paid a greater regard 
to the private will and intentions of the donor, than to the 
propriety of ſuch intentions, or any public conſiderations 
whatioever. This ftatute revived in tome ſort the antient 
fcodal reſtraints which were originally laid on alienations, by 
enacting, that from thenceforth the will of the donor be ob- 
ſcrrxed; and that the tenements ſo given (to a man and the 
heirs of his body) ſhould at all events go to the iſſue, if there 
Were any; or, if none, ſhould revert to the donor. 


Uror the conſtruction of this act of parliament, the 
Judges determined that the donee had no longer a conditional 
fee- ſimple, which became abſolute and at his own diſpoſal, the 
inſtant any iſſue was born; but they divided the eſtate into 
two parts, leaving in the donee a new kind of particular 
eſtate, which they denominated a fee-tail®; and veſting in 
the donor the ultimate fee- ſimple of the land, expectant on 
the failure of ifſue ; which expectant eſtate is what we now 
call a reverſion dv. And hence it is that Littleton tells us e, 
that tenant in fec-tail is by virtue of the ſtatute of Weſtmin- 


{ter the ſecond. 


Havixc thus ſhewn the original of eſtates tail, I now 
proceed to conſider, 2vhat things may, or may not, be entailed 


8 13 Edw. I. c. 1. : derived from the barbarous verb ta/tare, 
m The expreſſion fee tail, or fedum to cut; from which the French failler 
talliutum, was borrowed from the feu- and the Italian ragiiare are formed. 
diſts; (See Crag. J. 1. f. 10. f. 24,25.) (Spelm. CJ V. 531.) 
among whom it ſigniſied any mutilated n 2 Inſt. 335. 
or truncated inheritance, from which S. 13. 


the heirs general were cat off; being 
under 


Ch. 7. | of THINGs, I13 
under the ſtatute de dons. Tenements is the only word uſed 
in the ſtatute : and this fir Edward Coke ? expounds to com- 
prehend all corporeal hereditaments whatſoever ; and alſo all 
incorporeal hereditaments which ſavour of the realty, that is, 
which iſſue out of corporeal ones, or which concern, or are 

| annexed to, or may be exerciſed within the ſame ; as, rents, 
eſtovers, commons, and the like. Alſo offices and dignities, 
which concern lands, or have relation to fixed and certain 
places, may be entailed %. But mere perſonal chattels, which 

| favour not at all of the realty, cannot be entailed. Neither 
can an office, which merely relates to ſuch perſonal chattels; 
nor an annuity, which charges only the perſon, and not the 
lands, of the grantor. But in theſe laſt, if granted to a 
man and the heirs of his body, the grantee hath till a fee 
conditional at common law, as before the ſtatute ; and by his 
Lalienation (after iſſue born) may bar the heir or reverſioner r. 


An eſtate to a man and his heirs for another's life cannot be 


entailed * : for this is ſtrictly no eſtate of inheritance, (as will 
appear hereafter) and therefore not within the ſtatute de dnic. 
Neither can a copyhold eſtate be entailed by virtue of the 

atute; for that would tend to encroach upon and reſtrain 
the will of the lord: but, by the Hecial cuſtom of the manor, 
a copyhold may be limited to the heirs of the body*; for 
here the cuſtom aſcertains and interprets the lord's will. 


NexT, as to the ſeveral ſpecies of eſtates-tail, and how 
they are reſpectively created. Eſtates- tail are either general 
or ſpecial. Tail-general is where lands and tenements are 
given to one, and the heirs of his body begotten : which is called 
tail-general, becauſe, how often ſoever ſuch donee in tail 
be married, his iſſue in general by all and every ſuch mar- 
rage is, in ſucceſſive order, capable of inheriting the eſtate- 
tail, per formam doni n. Tenant in tail-ſpecial is where the 
gift is reſtrained to certain heirs of the donee's body, and 
does not go to all of them in general. And this may hap- 


I Inſt. 19, 20. 9 2 Vern. 225. 
17 Rep. 33. © 3 Rep. 8. 
7 Co. Litt. 19, 20. u Litt. §. 14, 15 
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114 The RIGHTS Book II. 
pen ſeveral ways”. I ſhall inſtance in only one; as where 
lands and tenements are given to a man and the heirs of bi 
body, on Mary his now wife to be begotten : here no ifſue can 
inherit, but ſuch ſpecial iſſue as is engendered between them 
two; not ſuch as the huſband may have by another wife: 
and therefore it is called ſpecial tail. And here we may oh. 
ſerve, that the words of inheritance (to him and his heirs) 
give him an eſtate in fee; but they being heirs 20 be by hin 
begotten, this makes it a fee-tail; and the perſon being alſo 
limited, on whom ſuch heirs ſhall be begotten, (viz. Mey 
his preſent wife } this makes it a fee-tail ſpecial. 


 Esrarzs, in general and ſpecial tail, are farther diverſ. 
hed by the diſtinction of ſexes in ſuch entails ; for both df 
them may either be in tail ma/e or tail female. As if lands be 
given to a man, and his heirs male of his body begotten, this i 
an eſtate in tail male general; but if to a man and the hein 
female of his body on his preſent wife begotten, this is an eſtate in 
tail female ſpecial. And, in caſe of an entail male, the hen 
female ſhall never inherit, nor any derived from them ; nor 
e converſo, the heirs male, in caſe of a gift in tail female”, 
Thus, if the donee in tail male hath a daughter, who dis 
leaving a ſon, ſuch grandſon in this caſe cannot inherit the 
eſtate-tail ; for he cannot deduce his deſcent wholly by heirs 
male v. And as the heir male muſt convey his deſcent wholl 
by males, ſo muſt the heir female wholly by females. And 
therefore if a man hath two eſtates-tail, the one in tail male, 
the other in tail female; and he hath iſſue a daughter, which 
daughter hath iſſue a ſon; this grandſon can ſucceed to neither 
of the eſtates : for he cannot convey his deſcent wholly either 
in the male or female line *. 


As the word heirs is neceſſary to create a fee, ſo in farthe! 
limitation of the ſtrictneſs of the feodal donation, the word 
body, or ſome other words of procreation, are neceſſary to 
make it a fee-tail, and aſcertain to what heirs in particulit 


w Litt. §. 16. 26, 27, 28, 29. y Ibid. &. 24. 
= Ibid. P 21, 22. 2. Co. Litt. 2 Jo 


the 


the fee is limited If therefore either the words of inhe- 
ritance or words of procreation be omitted, albeit the others 
are inſerted in the grant, this will not make an eſtate-tail. 
As, if the grant be to a man and his i, of his body, to a 
man and his /eed, to a man and his children, or off5pring ; all 
theſe are only eſtates for life, there wanting the words of 
inheritance, his heirs *. So, on the other hand, a gift to a 
man, and his heirs male, or female, is an eſtate in fee-ſimple, 
and not in fee-tail; for there are no words to aſcertain the 


and teſtaments, wherein greater indulgence is allowed, an 
eſtate-tail may be created by a deviſe to a man and his /zed, 
or to a man and his heirs male; or by other irregular modes 
| of expreſhon ©. 


THERE is ſtill another ſpecies of entailed eſtates, now in- 
| deed grown out of uſe, yet {till capable of ſubſiſting in 
law; which are eſtates in libro maritagio, or frankmarriage. 
Theſe are defined 4 to be, where tenements are given by one 
man to another, together with a wife, who is the daughter 
or couſin of the donor, to hold in frankmarriage. Now by 
ſuch gift, though nothing but the word frankmarriage is 
expreſſed, the donees ſhall have the tenements to them, and 
the heirs of their two bodies begotten ; that is, they are te- 
| nants in ſpecial tail. For this one word, frankmarriage, does 
ex vi termini not only create an inheritance, like the word 
frankalmoign, but likewiſe limits that inheritance ; ſupplying 
not only words of deſcent, but of procreation alſo. Such 
donees in frankmarriage are liable to no ſervice but fealty ; 
for a rent reſerved thereon is void, until the fourth degree of 
conſanguinity be paſt between the iſſues of the donor and 
donee e. 


Tux incidents to a tenancy in tail, under the ſtatute 
Weſtm. 2. are chiefly theſe fo 1. That a tenant in tail may 
commit vaſe on the eſtate-tail, by felling timber, pulling 


- Co. Litt. 20. ; d Litt. §. 17. 
d Litt. §. 31. Co. Litt. 27. e Thid. §. 19, 20. 
© Co. Litt. 9. 27. f Co. Litt. 224. 
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body out of which they ſhall iſſue b. Indeed, in laſt wills 
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down houſes, or the like, without being impeached, or 
called to account, for the ſame. 2. That the wife of the 
tenant in tail ſhall have her dowwer, or thirds, of the eſtate. 
tail. 3. That the huſband of a female-tenant in tail may be 
tenant by the curteſy of the eſtate-tail. 4. That an eſtate-tail 
may be barred, or deſtroyed by a ſine, by a common reco- 
very, or by lineal warranty deſcending with aſſets to the 
heir. All which will hereafter be explained at large. 


Thus much for the nature of eſtates-tail: the effabliſhs 

ment of which family law (as it is properly ſtiled by Pigott*) 
occaſioned infinite diſhculties and diſputes ®. Children grew 
diſobedient when they knew they could not be ſet aſide: 
farmers were ouſted of their leafes made by tenants in tail; 
for, if ſuch leaſes had been valid, then under colour of long 
leaſes the iſſue might have been virtually diſinherited: credi- 
tors were defrauded of their debts ; for, if tenant in tail 
could have charged his eſtate with their payment, he might 
alſo have defeated his iſſue, by mortgaging it for as much az 
it was worth : innumerable latent entails were produced to 
deprive purchaſers of the lands they had fairly bought ; of 
ſuits in conſequence of which our antient books are full: and 
treaſons were encouraged; as eſtates-tail were not liable to 
forfeiture, longer than for the tenant's life. So that they 
were juſtly branded, as the ſource of new contentions, and 
miſchiefs unknown to the common law ; and almoſt univer- 
fally conſidered as the common grievance of the realm i. But 
as the nobility were always fond of this ſtatute, becauſe it 
preſerved their family eſtates from forfeiture, there was little 
hope of procuring a repeal by the legiſlature ; and therefore, 
by the connivance of an active and politic prince, a method 
was deviſed to eyade it. 


ABOUT two hundred years intervened between the making 
of the ſtatute de donis, and the application of common reco- 
yeries to this intent, in the twelfth year of Edward IV; 
which were then openly declared by the judges to be a ſuff- 

Com. Recov. 5, | 1 Co, Litt. 19. Moor. 1 56. 10 Rep. 


k x Rep. 131. 38. 5 
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cient bar of an eſtate-tail k. For though the courts had, ſo 
jong before as the reign of Edward III, very frequently 
hinted their opinion that a bar might be effected upon theſe 

rinciples!, yet it never was carried into execution; till 
Edward IV obſerving * (in the diſputes between the houſes 
of York and Lancaſter) how little effect attainders for treaſon 
had on families, whoſe eſtates were protected by the ſanctuary 
of entails, gave his countenance to this proceeding, and ſuf- 
fered Taltarum's caſe to be brought before the court ® : 
wherein, in conſequence of the principles then laid down, it 
was in effect determined, that a common recovery ſuffered by 
tenant in tail ſhould be an effectual deſtruction thereof. 
What common recoveries are, both in their nature and con- 
ſequences, and why they are allowed to be a bar to the eſtate 


tail, muſt be reſerved to a ſubſequent inquiry. At preſent 


{ ſhall only ſay, that they are fictitious proceedings, intro- 
duced by a kind of pia fravs, to elude the ſtatute de donzs, 
which was found ſo intolerably miſchievous, and which yet 


one branch of the legiſlature would not then conſent to re- 


peal : and, that theſe recoveries, however clandeſtinely intro- 
duced, are now become by long uſe and acquieſcence a moſt 
common aſſurance of lands; and are looked upon as the 
legal mode of conveyance, by which tenant in tail may dif- 
poſe of his lands and tenements : ſo that no court will ſuffer 
them to be ſhaken or reflected on, and even acts of parliament® 
have by a ſidewind countenanced and eſtabliſhed them. 


Tris expedient having greatly abridged eſtates-tail with 
regard to their duration, others were ſoon invented to ſtrip 
them of other privileges. The next that was attacked was 
their freedom from forfeitures for treaſon. For, notwith- 
ſtanding the large advances made by recoveries, in the com- 
paſs of about threeſcore years, towards unfettering theſe in- 
heritances, and thereby ſubjecting the lands to forfeiture, the 
rapacious prince then reigning, finding them frequently re- 

k 1 Rep. 131. 6 Rep. 40. 0 11 Hen. VII. c. 20. 7 Hen. VIII. 

10 Rep. 37, 38. m pigott. 8. c. 4. 34 & 35 Hen. VIII. c. 20. 


® Year book. 12 Edw. IV. 14. 19. 14 Eliz. c. 8. 4 & 5 Ann. c. 16. 
Fitzh. Abr. tit faux recov. 20 Bro. Abr. 14 Geo. II. e. 20. 


10d. 30. fi: . ieccv. in value. 19. tit. taie 386. 
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ſettled in a ſimilar manner to ſuit the convenience of families 
had addreſs enough to procure a ſtatute ”, whereby all eſtate 
of inheritance (under which general words eſtates-tail were 
covertly included) are declared to be forfeited to the king 
upon any conviction of high treaſon. 


Tu next attack which they ſuffered in order of time, 
was by the ſtatute 32 Hen. VIII. c. 28. whereby certain leaſe 
made by tenants in tail, which do not tend to the prejudice 
of the iſſue, were allowed to be good in law, and to bind 
the iſſue in tail. But they received a more violent blow, in 
the ſame ſeſſion of parliament, by the conſtruction put upon 
the ſtatute of fines , by the ſtatute 32 Hen. VIII. c. 36, 
which declares a fine duly levied by tenant in tail to be: 
complete bar to him and his heirs, and all other perſons 
claiming under ſuch entail. This was evidently agreeable t 
the intention of Henry VII, whoſe policy it was (befor: ne 


common recoveries had obtained their full ſtrength and a- bo 
thority) to lay the road as open as poſſible to the alienation co 
of landed property, in order to weaken the overgrown power th 
of his nobles. But as they, from the oppoſite reaſons, wen me 
not eaſily brought to conſent to ſuch a proviſion, it wa the 
therefore couched, in his act, under covert and obſcure ex un 


preſſions. And the judges, though willing to conſtrue that ere 
ſtatute as favourably as poſſible for the defeating of entailed ¶ fre 
eſtates, yet heſitated at giving fines fo extenſive a power h lea 
mere implication, when the ſtatute de donis had expreſs Don 
declared, that they ſhould net be a bar to eſtates-tail. But WI jed 
the ſtatute of Henry VIII, when the doctrine of alienation 
was better received, and the will of the prince more impli- a 
citly obeyed than before, avowed and eſtabliſhed that inten- 
tion. Yet, in order to preſerve the property of the crown 
from any danger of infringement, all eſtates-tail created by 
the crown, and of which the crown has the reverſion, ar 
excepted out of this ſtatute. And the ſame was done with 
regard to common recoveries, by the ſtatute 34 & 35 Hen. 
VIII. c. 20. which enacts, that no feigned recovery had 
againſt tenants in tail, where the eſtate was created by the 


P 26 Hen, VIII. C. 13. 9 4 Hen. VII. C. 24. 
| | ; crowny 
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crown *, and the remainder or reverſion continues ſtill in the 
crown, ſhall be of any force and effect. Which is allowing, 
indirectly and collaterally, their full force and effect with re- 
ſpect to ordinary eſtates-tail, where the royal prerogative is 
not concerned. 


LasTLY, by a ſtatute of the ſucceeding year *, all eſtates- 
tail are rendered liable to be charged for payment of debts 
due to the king by record or ſpecial contract; as ſince, by 
the bankrupt laws *, they are alſo ſubjected to be ſold for the 
debts contracted by a bankrupt. And, by the conſtruction 
put on the ſtatute 43 Eliz. c. 4. an appointment by tenant 
in tail of the lands entailed, to a charitable uſe, is good 
without fine or recovery. | 


ESTATES-TAIL, being thus by degrees unfettered, are 
now reduced again to almoſt the ſame ſtate, even before iſſue 
born, as conditional fees were in at common law, after the 
condition was performed, by the birth of iſſue. For, firſt, 
the tenant in tail is now enabled to aliene his lands and tene- 
ments by fine, by recovery, or by certain other means; and 
thereby to defeat the intereſt as well of his own iſſue, though 
unborn, as alſo of the reverſioner, except in the caſe of the 
crown: ſecondly, he is now liable to forfeit them for high 
treaſon: and, laſtly, he may charge them with reaſonable 
leaſes, and alſo with ſuch of his debts as are due to the crown 
on ſpecialties, or have been contracted with his fellow - ſub- 
jets in a courſe of extenſive commerce. 


1 Co. Litt. 372. | t Stat. 21 Jac, I. Co 19. 
33 Hen. VIII. c. 39. He 75. U 2 Vern. 453. Chan. Prec. 16. 
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CHAPTER THE EIGHTH. 


or FREEHOLDS, NOT or 
INHERITANCE. 


E are next to diſcourſe of ſuch eſtates of freehold, 

as are not of inheritance, but for /ife only. And 
of theſe eſtates for life, ſome are conventional, or expreſsly 
created by the acts of the parties; others merely legal, or 
created by conſtruction and operation of law. We wil 
conſider them both in their order. 


I. Esrarzs for life, expreſsly created by deed or grant, 
(which alone are properly conventional) are where a leaſe i; 
made of lands or teneme its to a man, to hold for the term 
of his own life, or for that of any other perſon, or for more 
lives than one: in any of which caſes he is ſtiled tenant for 
life ; only, when he holds the eſtate by the life of another, 
he is uſually called tenant pur auter vie d. Theſe eſtates for 
life are, like inheritances, of a feodal nature ; and were, for 
ſome time, the higheſt eſtate that any man could have in a 
feud, which (as we have before ſeen ©) was not in it's origi- 
nal hereditary. They are given or conferred by the ſame 
feodal rights and ſolemnities, the ſame inveſtiture or livery 
of ſeiſin, as fees themſelves are; and they are held by fealty, 
if demanded, and ſuch conventional rents and ſervices as the 
lord or leſſor, and his tenant or leſſee, have agreed on. 


2 Wright, 190. C Page 55. 
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ESTATES for life may be created, not only by the expreſs 
words before mentioned, but alſo by a general grant, with- 

out defining or hmiting any ſpecific eſtate. As, if one 
grants to A. B. the manor of Dale, this makes him tenant 
for life u. For though, as there are no words of inheritance, 
or heirs, mentioned in the grant, it cannot be conſtrued to 
be a fee, it ſhall however be conſtrued to be as large an eſtate 
as the words of the donation will bear, and therefore an eſtate 
for life. Alſo ſuch a grant at large, or a grant for term of 
life generally, ſhall be conſtrued to be an eſtate for the life 
of the grantee ©; in caſe the grantor hath authority to make 
ſuch a grant : for an eſtate for a man's own life is more bene- 
ficial and of a higher nature than for any other life; and the 
rule of law is, that all grants are to be taken moſt ſtrongly 
againſt the grantor , unleſs in the caſe of the king. 


SUCH eſtates for life will, generally ſpeaking, endure as 
long as the life for which they are granted : but there are 
ſome eſtates for life, which may determine upon future con- 
tingencies, before the life, for which they are created, ex- 
pires. As, if an eſtate be granted to a woman during her 
widowhood, or to a man until he be promoted to a benefice 
in theſe, and ſimilar caſes, whenever the contingency hap- 
pens, when the widow marries, or when the grantee obtains 
a benefice, the reſpeCtive eſtates are abſolutely determined 
and gone5. Yet, while they ſubſiſt, they are reckoned 
eſtates for life; becauſe, the time for which they will endure 
being uncertain, they may by poſlibility laſt for life, if the 
contingencies upon which they are to determine do not 
ſooner happen. And, moreover, in caſe an eſtate be granted 
to a man for his life, generally, it may alſo determine by 
his civil death: as if he enters into a monaſtery, whereby 
he is dead in lawh: for which reaſon in conveyances the 
grant is uſually made “ for the term of a man's natural life; 
which can only determine by his natural death“. 


d Co. Litt. 42. | g Co. Litt. 42. 3 Rep. 20. 
e 1bid. | h 2 Rep. 48. 
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Tux incidents to an eſtate for life, are principally the fol. 
lowing; which are applicable not only to that ſpecies of te. 
nants for life, which are expreſsly created by deed ; but alſo 
to thoſe, which are created by act and operation of law. 


1. Every tenant for life, unleſs reſtrained by covenant 


or agreement, may of common right take upon the land 


demiſed to him reaſonable effovers * or botes'. For he hath 
a right to the full enjoyment and uſe of the land, and 


all it's profits, during his eſtate therein. But he is not 
permitted to cut down timber or do other waſte upon the 


premiſes *: for the deſtruction of ſuch things, as are not 
the temporary profits of the tenement, is not neceſſary for 
the tenant's complete enjoyment of his eſtate ; but tends 
to the permanent and laſting loſs of the perſon entitled to 


the inheritance. 


2. Tenant for life, or his repreſentatives, ſhall not be 
prejudiced by any ſudden determination of his eſtate, be- 


cauſe ſuch a determination is contingent and uncertain”, 


Therefore if a tenant for his own life ſows the lands, and 
dies before harveſt, his executors ſhall have the emblements, 
or proſits of the crop : for the eſtate was determined by the 
aft of God, and it is a maxim in the law, that aus Dei ne- 
mini facit injuriam. The repreſentatives therefore of the 
tenant for life ſhall have the emblements, to compenſate for 
the labour and expence of tilling, manuring, and fowing the 
lands; and alſo for the encouragement of huſbandry, which 
being a public benefit, tending to the encreaſe and plenty of 
proviſions, ought to have the utmoſt ſecurity and privilege 
that the law can give it. Wherefore by the feodal law, if a 


tenant for life died between the beginning of September and 
the end of February, the lord, who was entitled to the re- 


verſion, was alſo entitled to the profits of the whole year; 
but, if he died between the beginning of March and the end 


k See pag. 35. PD. IBid. $4, 
1 Co. Litt. 41. n Tbid. 55. c 
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of Auguſt, the heirs of the tenant received the whole 2, 
From hence our law of emblements ſeems to have been de- 
rived, but with very conſiderable improvements. So it is 
alſo, if a man be tenant for the life of another, and ceſtuy que 
vie, or he on whole life the land is held, dies after the corn 
ſown, the tenant pur auter vie ſhall have the emblements. 
The ſame is alſo the rule, if a life-eſtate be determined by 
the a? of laww. Therefore, if a leaſe be made to huſband and 
wife during coverture, (which gives them a determinable 
eſtate for life) and the huſband ſows the land, and after- 
wards they are divorced a vinculo matrimonii, the huſband 
ſhall have the emblements in this caſe; for the ſentence of 
divorce is the act of law?. But if an eſtate for life be deter- 
mined by the tenant's own ad, (as, by forfeiture for waſte 
committed; or, if a tenant during widowhood thinks proper 
to marry) in theſe, and ſi milar caſes, the tenants, having 
thus determined the eſtate by their own acts, ſhall not be en- 
titled to take the emblements 4. 'The doctrine of emblements 
extends not only to corn ſown, but to roots planted, or other 
annual artificial profit, but it is otherwiſe of fruit- trees, graſs, 
and the like; which are not planted annually at the expenſe 
and Jabour of the tenant, but are either a permanent, or 
natural, profit of the earth". For when a man plants a 
tree, he cannot be preſumed to plant it in contemplation of 
any preſent profit; but merely with a proſpect of it's being 
_ uſeful to himſelf in future, and to future ſucceſſions of tenants. 
Theadvantagesalſoof emblements are particularlyextended to 
the parochial clergy by the ſtatute 28 Hen. VIII. c. 11. For 
all perſons, who are preſented to any eccleſiaſtical benefice, or 
to any civil office, are conſidered as tenants for their own hves, 
unleſs the contrary be expreſſed in the form of donation. 


3- A THIRD incident to eſtates for life relates to the un- 
der-tenants or leſſees. For they have the ſame, nay greater 
indulgences than their leſſors, the original tenants for life. 
The ſame; for the law of eſtovers and emblements, with re- 


o Feud, J. 2. f. 28. 2 Co. Litt. 55. 
P 5 Rep. 116. 5 r Co. Litt. 55, 56. 1 Roll. Abr. 728. 
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gard to the tenant for life, is alſo law with regard to his un- 
der- tenant, who repreſents him and ſtands in his place *: and 
greater; for in thoſe caſes where tenant for life ſhall not have 
the emblements, becauſe the eſtate determines by his own 
act, the exception ſhall not reach his leſſee who is a third 
perſon. As in the cafe of a woman who holds durante vidui- 


rate: her taking huſband is her own act, and therefore de- 


prives her of the emblements : but if ſhe leaſes her eſtate to 
an under-tenant, who ſows the land, and ſhe then marries, 
this her act ſhall not deprive the tenant of his emblements, 
who is a ſtranger and could not prevent her :. The leſſees 
of tenants for life had alſo at the common law another moſt 
unreaſonable advantage ; for, at the death of their leflors the 
tenants for life, theſe under-tenants might if they pleaſed 
quit the premiſes, and pay no rent to any body for the oc- 
cupation of the land fince the laſt quarter day, or other day 
aſſigned for payment of rent u. To remedy which it is now 


enacted *, that the executors or adminiſtrators of tenant for 
life, on whoſe death any leaſe determined, ſhall recover of 


the leſſee a ratable proportion of rent, from the laſt day of 
payment to the death of ſuch leſſor. 


II. THe next eſtate for life is of the legal kind, as con- 
tradiſtinguiſhed- from conventional; viz. that of tenant in 
tail after palſibility of ue extinct. This happens, where one 
is tenant in ſpecial tail, and a perſon, from whoſe body the 
iſſue was to ſpring, dies without iſſue 3 or, having left iſſue, 
that iſſue becomes extinct : in either of theſe caſes the ſur- 
viving tenant in ſpecial tail becomes tenant in tail after poſ- 
ſibility of iſſue extinct. As, where one has an eſtate to him 
and his heirs on the body of his preſent wife to be begotten, 
and the wife dies without iſſue “: in this caſe the man has an 
eſtate-tail, which cannot poſſibly deſcend to any one; and 
therefore the law makes uſe of this long periphraſis, as ab- 
ſolutely neceſſary to give an adequate idea of his eſtate. For 
if it had called him barely zenant? in fee-tail ſpecial, that 


s Co. Litt. 55 v Stat. 11 Geo. II. c. 19. §. 15+ 
t Cro. Eliz. 461 1 Roll. Abr. 727. Litt. F. 32. 
8 IC Rep. 125. 
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would not have diſtinguiſhed him from others; and beſides 
he has no longer an eſtate of inheritance, or fee *, for he can 
have no heirs, capable of taking per formam doni. Had it 
called him tenant in tail without iſſue, this had only related to 
the preſent fact, and would not have excluded the poſſibility 
of future iſſue. Had he been ſtiled tenant in fail without 
palſibility of iſſue, this would exclude time paſt as well as 
preſent, and he might under this deſcription never have had 
any poſſibility of iſſue, No definition therefore could fo 
exactly mark him out, as this of tenant in tail after poſſibility 
of iſſue extinct, which (with a preciſion peculiar to our own 
law) not only takes in the poſſibility of iſſue in tail which 
he once had, but alſo ſtates that this poſſibility is now 
extinguiſhed and gone, 


Turs eſtate muſt be created by the act of God, that i iS, 
by the death of that perſon out of whoſe body the iſſue was 
to ſpring ; for no limitation, conveyance, or other human 
act can make it. For, if land be given to a man and his 
wife, and the heirs of their two bodies begotten, and they are 
divorced a vinculo matrimonii, they ſhall neither of them have 
this eſtate, but be barely tenants for life, notwithſtanding 
the inheritance once veſted in them. A poſlibility of iſſue 
is always ſuppoſed to exiſt, in law, unleſs extinguiſhed by 
the death of tlie parties; even though the donees be * of 
them an hundred years old =. 


Tus eſtate is of an amphibious nature, partaking partly 
of an eſtate- tail, and partly of an eſtate for life. The tenant 
is, in truth, only tenant for life, but with many of the pri- 
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vileges of a tentant in tail; as, not to be puniſhable for 4 

waſte, Seca: or, he is tenant in tail, with many of the re- 8 
ſtrictions of a tenant for life; as, to forfeit his eſtate if he 9 
alienes it in fee- ſimple b: whereas ſuch alienation by tenant 855 


in tail, though voidable by the iſſue, is no forfeiture of the 
eſtate to the reverſioner: who is not concerned in intereſt, 


X 7 Roll. Rep. 184. 11 Rep. 80. A Co. Litt. 27. 
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till all poſſibility of iſſue be extindt. But, in general, the 
law looks upon this eſtate as equivalent to an eſtate for life 
only; and, as ſuch, will permit this tenant to exchange his 
eſtate with a tenant for life; which exchange can only be 
made, as we ſhall ſee hereafter, of eſtates that are equal in 
their nature. | 1 


III. TzxanT by the curtcſy- of England, is where a man 


marries a woman ſeiſed of an eſtate of inheritance, that is, 


of lands and tenements in fee-{imple or fee-tail ; and has by 
her iſſue, born alive, which was capable of inheriting her 
eſtate. . In this caſe, he ſhall, on the death of his wife, hold 
the lands for his life, as tenant by the curteſy of England -. 


Tus eſtate, according to Littleton, has it's denomination, 


becauſe it is uſed within the realm of England only; and it 


is ſaid in the mirrour to have been introduced by king Henry 


the firſt; but it appears alſo to have been the eſtabliſhed law 


of Scotland, wherein it was called curialitas ©, ſo that pro- 


bably our word curteſy. was underſtood to fignify rather an 


attendance upon the lord's court or curtis, (that is, being his 
vaſal or tenant) than to denote any peculiar favour belonging 
to this iſland. And therefore it is laid down * that by having 
iſſue, the huſband ſhall be entitled to do homage to the lord, 
for the wife's lands, alone: whereas, before iſſue had, they 
mult both have done it together. It is likewiſe uſed in Ire- 
land, by virtue of an ordinance of king Henry IIs. It allo 
appears h to have obtained in Normandy ; and was likewiſe 
uſed among the antient Almains or Germans i. And yet it 
is not generally apprehended to have been a conſequence of 
feodal tenure , though I think ſome ſubſtantial feodal reaſons 
may be given for it's introduction. For, if a woman ſeiſed 
of lands hath iſſue by her huſband, and dies, the huſband is 
the natural guardian of the child, and as ſuch is in reaſon 
entitled to the profits of the lands in order to maintain it: for 


e Litt. §. 35. 52» z Pat. 11 H. III. m. 30. in 2 Bac. 
d c. 1. S. 3. Abr. 659. 

© Crag. J. 2. f. 19. F. 4. h Grand Ccuflum. c. 119. 

f Litt. §. 90. Co. Litt. 30. 67. i Lindenbrog. LL. Aman. f. 92. 


* Wright. 294. N 
4 Which 


. 
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which reaſon the heir apparent of a tenant by the curteſycould 
not be in ward to the lord of the fee, during the life of ſuch 


tenant l. As ſoon therefore as any child was born, the father 


began to have a permanent intereſt in the lands, he became 


one of the pares curtis, did homage to the lord, and was called 


tenant by the curteſy initiate; and this eſtate: being once 
veſted in him by the birth of the child, was not ſuffered to 


determine by the ſubſequent death or coming of age of the 


infant. 


THERE are four requiſites neceſſary to make a tenancy by 


the curteſy; marriage, ſeiſin of the wife, iſſue, and death 


of the wife n. 1. The marriage mult be canonical and legal. 
2. The ſeiſin of the wife muſt be an actual ſeiſin, or poſſeſ- 
fion of the lands; not a bare right to poſſeſs, which is a 
ſein in law, but an actual poſſeſhon, which is a ſeiſin 
in deed. And therefore a man ſhall not be tenant by the 


curteſy of a remainder or reverſion. But of ſome incorporeal 


hereditaments a man may be tenant by the curteſy, though 
there have been no actual ſeiſin of the wife: as in cafe of 
an advowſon, where the church has not become void in the 
life-time of the wife; which a man may hold by the 
curteſy, becauſe it is impoſſible ever to have actual ſeiſin of 
it, and impotentia excuſat legem n. If the wife be an idiot, the 
huſband ſhall not be tenant by the curteſy of her lands; for 
the king by prerogative is entitled to them, the inſtant ſhe 
herſelf has any title: and ſince ſhe could never be rightfully 
ſeiſed of the lands, and the huſband's title depends entirely 
upon her ſeiſin, the huſband can have no title as tenant by 
the curteſy . 3. The iſſue muſt be born alive. Some have 
had a notion that it muſt be heard to cry ; but that is a miſ- 
take. Crying indeed is the fronge/t evidence of it's being 
born alive; but it is not the only evidence v. The iſſue allo 
muſt be born during the life of the mother; for, if the 
mother dies in labour, and the Caeſarean operation is per- 
tormed, the huſband in this cafe ſhall not be tenant by the 

F. N. B. 143. o Co. Litt. 30. Plowd. 263. 

m Co. Litt. 30, P Dyer. 25. 8 Rep. 34. 

a Toid. 29. 

curteſy: 
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curteſy: becauſe, at the inſtant of the mother” s death, he 
was clearly not entitled, as having had no iſſue born, but 
the land deſcended to the child, while he was yet in his 
mother's womb; and the eſtate being once ſo veſted, ſhall 
not afterwards be taken from him 2. In gavelkind lands, a 
Huſband may be tenant by the curteſy without having any 
iſſue r. But in general there muſt be iſſue born; and ſuch 


iſſue as is alſo capable of inheriting the mathe?” s eſtate*, 


Therefore if a woman be tenant in tail nale, and hath only 
a daughter born, the huſband is not thereby entitled to be 
tenant by the curteſy; becauſe ſuch iſſue female can never 
inherit the eſtate in tail male *. And this ſeems to be the prin- 
cipal reaſon, why the huſband canot be tenant by the cur- 
teſy of any lands of which the wife was not actually ſeiſed: 
becauſe, in order to entitle himſelf to ſuch eſtate, he muſt 
have begotten iſſue that may be heir to the wife; but no one, 
| by the ſtanding rule of law, can be heir to the anceſtor of 
any land, whereof the anceſtor was not actually ſeiſed; and 
therefore, as the huſband hath never begotten any iffue that 


can be heir to thoſe lands, he ſhall not be tenant of them by 


the curteſy a. And hence we may obſerve, with how much 
nicety and conſideration the old rules of law were framed; 

and how: cloſely they are connected and interwoven together, 
ſupporting, illuſtrating, and demonſtrating one another. 
The time when the iſſue was born is immaterial, provided it 
were during the coverture : for, whether it were born before 
or after the wife's ſeiſin of the lands, whether it be living or 
dead at the time of the ſeiſin, or at the time of the wife's 
deceaſe, the huſband ſhall be tenant by the curteſy v. The 
huſband by the birth of the child becomes (as was before 
obſerved) tenant by the curteſy initiate *, and may do many 
acts to charge the lands: but his eftate is not conſummate till 
the death of the wife ; which is the fourth and laſt requiſite to 
make a complete tenant by the curteſy “. 


q Co. Litt. 29. | u Thid. 40. 
r Thid. 30. es. W Ibid. 29. 
s Litt. §. 56. : x Ibid. 30. 
t Co. Litt. 29. 1 1 y Iid. 
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IV. TexANT in dower is where the huſband of a woman 
s ſeiſed of an eſtate of inheritance, and dies; in this caſe, 
the wife ſhall have the third part of all the lands and tene- 
ments whereof he was ſeiſed at any time during the coverture, 
to hold to herſelf for the term of her natural life 2. 


Down is called in Latin by the foreign juriſts doarium, 
but by Bracten and our Engliſh writers dos: which among 
the Romans fignified the marriage portion, which the wife 
brought to her huſband; but with us is applied to ſignify this 
kind of eſtate, to which the civil law, in it's original ſtate, 
had nothing that bore a reſemblance : nor indeed is there any 
thing.in general more different, than the regulation of landed 
property according to the Engliſh and Roman laws. Dower 
out of lands ſeems alſo to have been unknown in the early 
part of our Saxon conſtitution; for, in the laws of king 
Edmond *, the wife is directed to be ſupported wholly out 
of the perſonal eſtate. Afterwards, as may be ſeen in ga- 
velkind tenure, the widow became entitled to a conditional 
eſtate in one half of the lands; with a proviſo that ſhe re- 
mained chaſte and unmarried ®; as is uſual alſo in copyhold 
dowers, or free bench. Yet ſome © have aſcribed the intro- 
duction of dower to the Normans, as a branch of heir local 
tenures; though we cannot expect any feodal reaſon for it's 


ſyſtem (wherein it was called ?riens, tertiad, and dotalitium J 
by the emperor Frederick the ſecond © ; who was contempo- 
rary with our king Henry III. It is poſſible, therefore, that it 
might be with us the relic of a Daniſh cuſtom : ſince, ac- 
cording to the hiſtorians of that country, dower was intro- 
duced into Denmark by Swein, the father of our Canute the 
great, out of gratitude to the Daniſh ladies, who ſold all their 


2 Litt. &. 36. | c Wright. 192. 
2 Wilk. 75. | d Crag. J. 2. f. 23. f. 9. 
d Somner. Gavelk. 51m. Co. Litt, e bid. 
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je wels to ranſom him when taken priſoner by the Vandals! 


However this be, the reaſon, which our law gives for adoyt- 
ing it, is a very plain and ſenſible one; for the ſuſtenance 
of the wife, and the nurture and education of the younger 
children FE. 


In treating of this eſtate, let us, firſt, conſider, 200 may 
be endowed; ſecondly, of what ſhe may be endowed ; third. 
ly, the manner how ſhe ſhall be endowed ; and fourthly, how 
dower may be barred or prevented. 


1. Wno may be een She muſt be the actual wife 
of the party at the time of his deceaſe. If ſne be divorced 
a vinculo matrimonii, ſhe ſhall not be endowed ; for ub: aul. 
lum matrimonium, ibi nulla dos dv. But a divorce a menſa u 
thoro only doth not deſtroy the dower *; no, not even for 
adultery itſelf by the common law *. Yet now by the tz 
tute Weſtm. 2. ! if a woman voluntarily leaves (which the 
law calls eloping from) her huſband, and lives with an adul- 
terer, ſhe ſhall loſe her dower, unleſs her hufband be volun- 
tarily reconciled to her. It was formerly held, that the wife 
of an idiot might be endowed, though the huſband of an idiot 
could not be tenant by the curteſy n: but as it ſeems to be at 

preſent agreed, upon principles of ſound ſenſe and reaſon, that 
an idiot cannot marry, being incapable of conſenting to any 
contract, this doctrine cannot now take place. By the an- 
tient law the wife of a perſon attainted of treaſon or felony 
could not be endowed; to the intent, ſays Staunforde , that 
if the love of a man's own life cannot reſtrain him from ſuch 
atrocious acts, the love of his wife and children may: though 
Britton gives it another turn; viz. that it is preſumed the 
wife was privy to her huſband's crime. However, the ſta- 
tute 1 Edw. VI. c. 12. abated the rigour of the common law 


her detalitii et trientis ex bonis mobilibus 
(Stiernh. J. 3. c. 2.) 


f Mod. Un. Hiſt. xxxii. 91. 

$ Bratt. J. 2. c. 39. Co. Litt. 30. Liri. 

b Bract. J. 2. c. 39. F. 4. 

3 Co. Litt. 32. 

* Vet, among the antient Goths, an 
Aultereſs was punithed by the loſs of 


| 13 Edw. I. c. 34. 
m Co. Litt. 31. 
e. d. 3. . 3. 
0 c. 110. 
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in this particular, and allowed the wife her dower. But a ſub- 
ſequent ſtatute ? revived this ſeverity againſt the widows of 
traitors, who are now barred of their dower, (except in the 
caſe of certain modern treaſons relating to the coin 3) but not 
the widows of felons. An alien alſo cannot be endowed, un- 


lands . The wife muſt be above nine years old at her huſ- 
band's death, otherwiſe ſhe ſhall not be endowed * though in 
Bracton's time the age was indefinite, and dower was then only 
due © fi uxor palſit dotem promereri, et virum ſuſlinere .“ 


. 2. WE are next to inquire, of what a wife may be en- 
WF owed. And ſhe is now by law entitled to be endowed of all 
le lands and tenements, of which her huſband was ſeiſed in fce- 
© WW imple or fee-tail at any time during the coverture; and of 
1. which any iſſue, which ſhe might have had, might by poſſi- 
8 bility have been heir . T herefore if a man, ſeiſcd in fee- 
i ſimple, hath a ſon by his firſt wife, and after marries a ſe- 
. WW cond wife, ſhe ſhall be endowed of his lands; for her iflue 
might by poſſibility have been heir, on the death of the fon 
le by the former wife. But, it there be a donee in ſpecial tail, 
* Who holds lands to him and the heirs of his body begotten 
" Won Jane his wife; though Jane may be endowed of theſe 
at hnds, yet if Jane dies, and he marries a ſecond wife, that 
J cccond wife ſhall never be endowed of the lands entailed 
"- bor no iſſue, that ſhe could have, could by ay poſſibility in- 
V7 herit them '. A ſeiſin in law of the huſband will be as ef- 
a ectual as a ſeifin in deed, in order to render the wife dowa- 
< ble; for it is not in the wife's power to bring the huſband's 
0 title to an actual ſeiſin, as it is in the huſband's power to do 


with regard to the wife's lands: which is one reaſon why he 
ſhall not be tenant by the curteſy, but of ſuch lands whereof 
the wife, or he himſelf in her right, was actually ſeiſed in 
a deed”, The ſeiſin of the huſband, for a tranſitory inſtant 


p 5&6 Edw. 6. C. 11. $ Litt. S. 36. 
9 Stat, 5 Eliz. c. 11. 18 Eliz. c. 1. t J. 2. c. 9. F. 3. 
SEO W. III. c. 26. 15 & 16 Geo. II, v Litt. $. 36. 33. 


e. 28. | d. S. 53. 
r Co. Litt. 31. . W Co. Litt. 21. 
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only, when the ſame act which gives him the eſtate convey 
it alſo out of him again, (as where by a fine, land 1s granted 
to a man, and he immediately renders it back. by the ſame 
fine) ſuch a ſeiſin will not entitle the wife to dower x: for 
the land was merely in tranſitu, and never reſted in the huf. 
band; the grant and render being one continued act. But, 
if the land abides in him for the interval of but a ſingle mo. 
ment, it ſeems that the wife ſhall be endowed thereof 7. And, 
in ſhort, a widow may be endowed of all her huſband's land, 
tenements, and hereditaments, corporeal or incorporeal, un- 
der the reſtrictions before-mentioned ; unleſs there be ſome 
ſpecial reaſon to the contrary. Thus, a woman ſhall not 
be endowed of a caſtle, built for defence of the realm: 
nor of a common without ſtint ; for, as the heir would then 
have one portion of this common, and the widow another, 
and both without ſtint, the common would be doubly ſtock 3 
ed a. Copyhold eſtates are alſo not liable to dower, being 
only eſtates at the lord's will; unleſs by the ſpecial cuſton 1 
of the manor, in which caſe it is uſually called the widow" 1 
free-bench bd. But, where dower is allowable, it matter 


not though the huſband aliene the lands during the coverture; 2 
for he alienes them liable to dower . 1 
3. NxxXT, as to the manner in which a woman is to be m 
endowed, There are now ſubſiſting four ſpecies of dower; vi 
the fifth, mentioned by Littleton *, de la plus belle, having of 
been aboliſhed together with the military tenures, of which in 
it was a conſequence. 1. Dower by the common lav; 0 ri: 
that which is before deſcribed. 2. Dower by particular ci ba 
tom e; as that the wife ſhould have half the huſband's lands, th 
or in ſome places the whole, and in ſome only a quarter he 
3. Dower ad oftium eccleſiae f ; which is where tenant in fee. me 
| ot] 

* Cro. Jac. 615. 2 Rep. 67. Co. quence of which ſeiſin his widow had: 
Litt. 31. verdict for her dower, (Cro. Eliz. 50; , 
This doctrine was extended very far 2 Co. Litt. 31. 3 Lev. 401. t 
by a jury in Wales, where the father and a Co. Litt, 32. 1 Jon. 315, ; 
fon were both hanged in one cart, but b 4 Rep. 22, 1 
the ſon was ſuppoſed to have ſurvived e Co. Litt. 32. Sf 
the father, by appearing to ſtruggle d F. 48, 49. 3 


longeſt; whereby he became ſeiſed of an e Litt. §. 37. 


eBatec in fee by ſurvivorſhip, in conſe- f Ibid. §. 39. ; 


9 
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ſimple of full age, openly at the church door, where all mar- 
riages were formerly celebrated, after affiance made and (fir 
Edward Coke in his tranſlation of Littleton adds) troth 
plighted between them, doth endow his wife with the whole, 
or ſuch quantity as he ſhall pleaſe, of his lands; at the ſame 
time ſpecifying and aſcertaining the ſame : on which the wife, 
afterherhuſband's death, may enter without farther ceremony. 
4. Dower ex aſſenſu patris*; which is only a ſpecies of 
dower ad gſtium ecelgſiae, made when the huſband's father is 
alive, and the ſon by his conſent, expreſsly given, endows 


his wife with parcel of his father's lands, In either of theſe 


caſes, they muſt (to prevent frauds) be made i faote eccle- 
ſae et ad oftium ecclefiae; non enim valent facta in lecto mortali, 
nec in camera, aut alibi ubi clandeſtina fuere conjugia. 


IT is curious to obſerve the ſeveral revolutions which the 
doctrine of dower has undergone, ſince it's introduction 
into England. It ſeems firſt to have been of the nature of 
the dower in gavelkind, before-mentioned ; viz. a moiety of 
the huſband's lands, but forfeitable by incontinency or a ſe- 
cond marriage. By the famous charter of Henry I, this 


condition, of widowhood and chaſtity, was only required in 
caſe the huſband left any iſſue i: and afterwards we hear no 
more of it. Under Henry the ſecond, according to Glan- 
vil k, the dower ad 9/ium ecclgſiae was the molt uſual ſpecies 
of dower z and here, as well as in Normandy l, it was bind- 
ing upon the wife, if by her conſented to at the time of mar- 
riage. Neither, in thoſe days of feodal rigor, was the huſ- 
band allowed to endow her ad gſtium ecelgſiae with more than 
the third part of the lands whereof he then was ſeiſed, though 
he might endow her with leſs; leſt by ſuch liberal endow- 
ments the lord ſhould be defrauded of his wardſhips and 
other feodal profits a. But if no ſpecific dotation was made 


5 Litt. S. 40. gitime ſervaverit. (Cart. Hen. I. A. D. 
b Bracton. J. 2. c. 49. F. 4. 1101. Introd, to great charter. edit. 
i Si mortuo viro uxor ejus remanſerit, Oxon. pag. iv.) 
et fine liberis fuerit, dotem ſuam babebit ; k J. 6. c. 1. & 2. 
A vero uxor cum liberis remayſerit, do- | Gr. Couſtum. c. 101. 
em quidem babebit, dum corpus ſuum le- m Bract. I. 2. c. 39. f 6. 
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at the church porch, then ſhe was endowed by the common lay 
of the third part (which was called her dos rationabilis ) of 
ſuch lands and tenements, as the huſband was ſeiſed of x 
the time of the eſpouſals, and no other; unleſs he ſpecially 
engaged before the prieſt to endow her of his future acquiſi 
tions n: and, if the huſband had no lands, an endowment 
in goods, chattels, or money, at the time of eſpouſals, was 
a bar of any dower * in lands which he afterwards acquired! 
In king John's magna carta, and the firſt charter of Henry 


IIIa, no mention is made of any alteration of the common 


law, in reſpect of the lands ſubject to dower : but in thoſe 
of 1217, and 1224, it is particularly provided, that a widow 
ſhall be entitled for her dower to the third part of a/l ſuch 
lands as the huſband had held in his life-time” : yet, in caſe 
of a ſpecific endowment of leſs ad gfium ecclefrae, the widow 
had ſtill no power to waive it after her huſband's death. And 
this continued to be law, during the reigns of Henry III and 
Edward I*. In Henry IV's time it was denied to be law, 
that a woman can be endowed of her huſband's goods and 


chattels : and, under Edward IV, Littleton lays it down ex- 


n De queſtu ſuo. (Glanv. ib.) — de ter- 
ris acquiſitis et acquirendis. (Bract. ib. ) 

0 Glanv. c. 2. | 

p When ſpecial endowments were 


made ad eſtium eccliſiae, the huſband, af- 


ter affiance made, and troth plighted, 
uſed to declare with what ſpecific lands 
he meant to endow his wife, (quod do- 
tat cam de tali manerio cum pertinentiis, 
Se. Bract. ibid.) and therefore in the 
old York ritual (Seld. Ux. Hebr. I. 2.) 
c. 27+) there is, at this part of the ma- 
trimonial ſervice, the following rubric; 


« {acerdos interroget dotem mulieris; et fi 


« terra ei in detem detur, tunc dicatur 
« pſalmus iſte, '&c.” When the wife 
was endowed generally (ubi quis uxcrem 
Jaam dsetaverit in generali, de omnibus ter- 
ris et tenementis; BraQ, ibid.) the huſ- 
band ſeems to have ſaid, with all my 
lands and tenements I thee endow ;” 
and then they all become liable to her 
dower. When he endowed her with 


perſonalty only, he uſed to ſay, © with 
& all my worldly goods (or, as the $a. 
“ liſbury ritual has it, with all ny 
% evoridly chattel) I thee endow; which 
intitled the wife to her thirds, or part 
rationabilis, of his perſonal eſtate, which 
is provided for by magna carta, cap. 26, 
and will be farther treated of in the 
concluding chapter of this book ; though 
the retaining this laſt expreſſion in our 
modern liturgy, if of any meaning at 
all, can now refer only to the right of 
maintenance, which ſhe acquires during 


overture, out of her huſband's perſon- 


alty. | 

q A. D. 1216. c. 7. edit. Oxon. 

r Aſignetur autem ei pro dote ſua tertis 
pars totius terrae mariti ſui quae ſua fuit 
in vita ſua, niſi de minori dotata fuerit 
ad oftium eccleſiae. c. 7. ( Thid. ) 

8 BraQ. ubi ſupr. Britton. c. 101z 
102. Flet. J. 5. c. 23. Se 11, 12. 

t P. 7 Hen. IV. 135 14. 


preſs!y, 


& =o ew . „ ou. 


— 
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preſsly, that a woman may be endowed ad gſtium ecelgſſae with 
more than a third part * ; and ſhall have her election, after 
her huſband's death, to accept ſuch dower or refuſe it, and 
betake herſelf to her dower at common law v. Which ſtate 
of uncertainty was probably the reafon, that theſe ſpecific 
dowers, ad oftium ecclefiae and ex * 2 . have ſince 
fallen into total diſuſe. 


I PROCEED, therefore, to conſider the method of endow- 
ment, or aſſigning dower, by the common law, which is now 
the only uſual ſpecies. By the old law, grounded on the 
feodal exactions, a woman could not be endowed without a 
fine paid to the lord: neither could ſhe marry again without 
his licence; leſt ſhe ſhould contract herſelf, and ſo convey 
part of the feud, to the lord's enemy x. This licence the 


lords took care to be well paid for; and, as it ſeems, would 


ſometimes force the dowager to a ſecond marriage, in order 
to gain the fine. But, to remedy theſe oppreſſions, it was 
provided, firſt by the charter of Henry I”, and afterwards 
by magna carta *, that the widow ſhall pay nothing for her 
marriage, nor {hall be diſtreined to marry afreſh, if ſhe 
chooſes to live without a huſband ; but ſhall not however 
marry againſt the conſent of the lord; and farther, that no- 


thing ſhall be taken for aſſignment of the widow's dower, 


but that ſhe ſhall remain in her huſband's capital manſion- 
houſe for forty days after his death, during which time her 
dower ſhall be aſſigned. Theſe forty days are called the wi- 
dow's guarentine ; a term made uſe of in law to ſignify the 
number of forty days, whether applied to this occaſion, or 
any other . The particular lands, to be held in dower, muſt 
be aſſigned > by the heir of the huſband, or his guardian; 3 
not cnly for the ſake of notoriety, but alſo to entitle the lord 
of the fee to demand his ſervices of the heir, in reſpect of the 
lands fo holden. For the heir by this entry becomes tenant 


u F. 39. F. N. B. 150. 2 It ſignifies, in particular, the forty 


W {41s days, which perſons coming from infected 
X Mirr. c. 1. & 3. countries are obliged to wait, before they 
uli ſupra, are permitted to land in England. 

® cap. 7. b Co. Litt. 34, 35. 
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thereof to the lord, and the widow is immediate tenant to 
the heir, by a kind of ſubinfeudation, or under-tenancy, 
completed by this inveſtiture or aſſignment ; which tenure 
may ſtill be created, notwithſtanding the ſtatute of quia emp- 
Yores, becauſe the heir parts not with the fee-ſimple, but only 
with an eſtate for life. If the heir or his guardian do not 
aſſign her dower within the term of quarentine, or do aſſign 


it unfairly, ſhe has her remedy at law, and the ſheriff is ap- 


pointed to aſſign ite. Or if the heir (being under age) or 
his guardian aſſign more than ſhe ought to have, it may be 
afterwards remedied by writ of admeaſurement of dower . If 
the thing of which ſhe is endowed be diviſible, her dower 
muſt be ſet out by metes and bounds ; but if it be indivi- 
fible, ſhe muſt be endowed ſpecially; as of the third pre- 
ſentation to a church, the third toll-diſh of a mill, the third 
part of the profits of an eat the third ſheaf of tithe, aud 
the like ©. 


UroN preconcerted marriages, and in eſtates of conſi. 


derable conſequence, tenancy in dower happens very ſeldom: 
for, the claim of the wife to her dower at the common law 
diffuſing itſelf ſo extenſively, it became a great clog to 
altenations, and was otherwiſe inconvenient to families. 
Wherefore, ſince the alteration of the antient law reſpecting 
dower ad oftium ecclefiae, which hath occaſioned the entire 
diſuſe of that ſpecies of dower, jointures have been intro- 
duced in their ſtead, as a bar to the claim at common law. 
Which leads me to inquire, laſtly, 


4. How dower may be barred or prevented. A widow 
may be barred of her dower not only by elopement, divorce, 
being an alien, the treaſon of her huſband, and other diſa- 
bilities before-mentioned, but alſo by detaining the title 


deeds, or evidences of the eſtate from the heir, until ſhe re- 


ſtores them f: and, by the ſtatute of Gloceſter 5, if a dowa- 
ger alienes the land aſſigned her for dower ſhe forfeits it #/ 


c Co. Litt. 24, 35. | e Co. Litt. 32. 
e F. N. B. 148. Finch. L. 314. f Ibid. 39. 
Stat. Weſtm. 2. 13 Edw. I. c. 7. 6 6 Edw. I, c. 7. 


Facts, 
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fatto, and the heir may recover it by action. A woman alſo 


may be barred of her dower, by leyying a fine, or ſuffering a 
recovery of the lands, during her coverture . But the moſt 
uſual method of barring dowers is by jointures, as regulated 


by the ſtatute 27 Hen. VIII. c. 10. 
A JoINTURE, which, ſtrictly ſpeaking, ſignifies a | jolnt 


eſtate, limited to both huſband and wife, but in common 


acceptation extends alſo to a ſole eſtate, limited to the wife 
only, is thus defined by fir Edward Coke i; © a competent 
« livelihood of freehold for the wife, of ub and tene- 
« ments; to take effect, in profit or poſſeſſion, preſently after 
« the death of the huſband ; for the life of the wife at leaſt.” 
This deſcription is framed from the purview of the ſtatute 
27 Hen. VIII. c. 10, before- mentioned; commonly called 
the ſtatute of 1ſes, of which we ſhall ſpeak fully hereafter. 
At preſent I have only to obſerve, that before the making of 
that ſtatute, the greateſt part of the land of England was 
conveyed to uſes ; the property or poſſeſſion of the ſoil being 
veſted in one man, and the w/e, or profits thereof, in ano- 
ther; whoſe directions, with regard to the diſpoſition thereof, 
the fe was in conſcience obliged to follow, and mich 
be compelled by a court of equity to obſerve. Now, though 
a huſband had the w/e of lands in abſolute fee- ſimple, yet the 
wife was not entitled to any dower therein; he not being /z:/ed 
thereof: wherefore it became uſual, on marriage, to ſettle 
by expreſs deed ſome ſpecial eſtate to the uſe of the huſband 


and his wife, for their lives, in joint-tenancy, or jointure 


which ſettlement would be a proviſion for the wife in caſe ſhe 
ſurvived her huſband. At length the ſtatute of uſes or- 
dained, that ſuch as had the 2% of lands, ſhould, to all in- 
tents and purpoſes, be reputed and taken to be abſolutely 
ſeiſed and poſſeſſed of the ſoil itſelf. In conſequence of which 
legal ſeifin, all wives would have become dowable of fuch 
lands as were held to the uſe of their huſbands, and alſo en- 
titled at the ſame time to any ſpecial lands that might be 
ſettled in jointure : had not the ſame ſtatute provided, that 
upon making ſuch an eſtate in jointure to the wife before 
marriage, ſhe ſhall be for ever precluded from her dower *. 


h Pig. of recov. 66. is Inſt. 36. Kk 4 Rep. 1, 2. 
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But then theſe four requiſites muſt be punctually obſerved, 
1. The jointure muſt take effect immediately on the death 
of the huſband. 2. It muſt be for her own life at leaſt, and 
not pur auter vie, or ior any term of years, or other ſmaller 
eſtate. 3. It muſt be made to herſelf, and no other in truſt 
for her. 4. It mu. be made, and ſo in the deed particularly 
expreſſed to be (a), in ſatisfaction of her whole dower, and not 
of any particular part of it. If the jointure be made to her 
after marriage, ſhe has her election after her huſband's death, 
as in dower ad oftium eccleſiae, and may either accept it, or 
refuſe it and betake herfelf to her dower at common law ; for 


| the was not capable of conſenting to it during coverture, 


And if, by any fraud or accident, a jointure made before 
marriage proves to be on a bad title, and the jointreſs is 
evicted, or turned out of poſſeſſion, the ſhall then (by the 
proviſions of the ſame ſtatute) have her dower pro tanto at 
the common law !. 


Trexe are ſome advantages attending tenants in dower 
that do not extent to jointreſſes; and ſo vice verſe, jointreſſes 
are in ſome reſpects more privileged than tenants in dower, 
Tenant in dower by the old common law is ſubject to no tolls 
or taxes; and hers 1s almoſt the only eſtate on which, when 


? Theſe ſettlements, previous to mar- 


 xiaze, ſeem to hve been in uſe among 


the antient Germans, and their kindred 
nation the Gauls. Of the former Taci- 
tus gives us this account. Dotem uon 
ic Axor marito, ſed uxori magitus affert : 
« interſunt parentes et propingui, et mune- 
« ra probant. (de mor. Germ. c. 18.) 
And Cæſar (de bells Gallico, J. 6. 
c. 18.) has given us the terms of a mar- 
riageglettlement among the Gauls, as 


niccly calculated as any modern jointure. 


« Firi, quan:as pecunias ab uxoribus do- 


4c tis namine acceperunt, tantas ex ſuis bo- 


& nit, aeftimatione fucta, cum dotibus ccm. 
& municants Hujus emnis pecuniae cn 
« jundtim ratio habitur, fruftuſque s. 
& wartur. Uter egrum vita {uperan, 
de ad eum pars utrinjque cum frat: 
& ſupericram temporium pervenit.”” The 
dauphin's commentator on Cæſar ſuy. 


poſes that this Gaulifh cuſtom was the 
ground of the new regulations made by | 


Juſtinian [Nov. 97.) with regard to 
the proviſion for widows among the 
Romans: but ſurely there is as much 
reaſon to ſuppoſe, that it gave the hint 
for our ſtatutable jointures. 


— 


(2) Or it may be æverred to be, Co. Lit. 36. b. 4 Rep. 3. An 


aſſurance was made to a woman, to the intent it ſhould be for her | 
jointure, but it was not fo exhre//od in the deed. And the opinion of 


the court was, that it might be averred that it was for a jointure, 


and that ſuch averment was traverſable. Owen, 33. 8 


12 derived 
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derived from the king's debtor, the king cannot diſtrein for his 
debt; if contracted during the coverture m. But, on the other 
hand, a widow may enter at once, without any formal pro- 
ceſs, on her jointure land; as ſhe alſo might have done on 
dower ad oftium ecelgſiae, which a jointure in many points re- 
ſembles; and the reſemblance was {till greater; while that 
ſpecies of dower continued in it's primitive ſtate : whereas 
no ſmall trouble, and a very tedious method of proceeding, 
is neceſſary to compel a legal aſſignment of dower v. And, 
what is more, though dower be forfeited by the treaſon of 
the huſband, yet lands ſettled in jointure remain unim- 
peached to the widow ®. Wherefore fir Edward Coke very 
juſtly gives it the preference, as being more ſure and ſafe to 
the widow, than even dower ad Num ecelgſſae, the moſt eli- 
gible ſpecies of any. 


m Co. Litt. 31. As F. N. B. 150. n Co. Litt. 36. bd Jbid. 37s 


140 The RIGHTS Book II. 


{ 
; | 
| 
( 
CHAPTER THE NINTH, 
{ 
or ESTATES LESS THAN 
FREEHOLD. | 
; £ { 
c 
\ 
| , 
F eſtates that are leſs than freehold, there are three I 
' ſorts: 1. Eſtates for years: 2. Eſtates at will: 3. Ef. t 
tates by ſufferance. \ 
: > 0 
I. AN eſtate for years is a oontract for the poſſeſſion of g 
lands or tenements, for ſome determinate period: and it takes t 
place where a man letteth them to another for the term of a t 
80 certain number of years, agreed upon between the leſſor and 
the leſſee , and the leſſee enters thereon b. If the leaſe be 1 
but for half a year, or a quarter, or any leſs time, this leſſee f 
is reſpected as a tenant for years, and is ſtiled ſo in ſome legal I 
proceedings; a year being the ſhorteſt term which the law in 1 
this caſe takes notice of *. And this may, not improperly, 4 
| lead us into a ſhort digreſſion, concerning the diviſion and 8 
| calculation of time by the Engliſh law. 
| Tux ſpace of a year is a determinate and well-known h 
| period, conſiſting commonly of 36 5 days: for, though in m 
| bi 
2 We may here remarks, once for all, is made: the donor is one that giveth 
that the terminations of —or' and lands in tail; the donee is he who re- 8 
c —ee” obtain, in law, the one an ceiveth it: he that granteth a leaſe is te 
active, the other a paſſive ſignification; denominated the leſſor; and he to whom = 
== the former uſually denoting the doer of it is granted the leſſee, (Litt. §. 57. 
any act, the latter him to whom it is d bid. 58. | ec 


ji done. The feoffor is he that maketh a c Tvid. 67. 
feoffment; the feoffee is he to whom it 
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piſſextile or leap years it conſiſts properly of 366, yet by the 
ſtatute 21 Hen. III the increaſing day in the leap- year, toge- 
ther with the preceding day, ſhall be accounted for one day 
only. That of a month is more ambiguous: there being, 
in common uſe, two ways of calculating months ; either as 
lunar, conſiſting of twenty-eight days, the ſuppoſed revolu- 
tion of the moon, thirteen of which make a year : or, as 
calendar months of unequal lengths, according to the Julian 
diviſion in our common almanacs, commencing at the ca- 
lends of each month, whereof in a year there are only 
twelve. A month in law is a lunar month, or twenty-eight 
days, unleſs otherwiſe expreſſed ; not only becaule it is al- 
ways one uniform period, but becauſe it falls naturally into 
a quarterly diviſion by weeks. Therefore a leaſe for - twelve 
months” is only for forty-eight weeks; but if it be for * a 
twelvemonth' in the ſingular number, it is good for the 
whole year . For herein the law recedes from it's uſual cal- 
culation, becauſe the ambiguity between the two methods of 
computation ceaſes ; it being generally underſtood that by 
the ſpace of time called thus, in the ſingular number, a 
twelvemonth, is meant the whole year, conſiſting of. one ſo- 
lar revolution. In the ſpace of a day all the twenty-four 


hours are uſually reckoned ; the law generally rejecting all 


fractions of a day, in order to avoid diſputes ©. Therefore, 
if I am bound to pay money on any certain day, I diſcharge 
the obligation if I pay it before twelve o'clock at night ; 
after which the following day commences. But to return to 
eltates for years. 


TRxsk eſtates were originally granted to mere farmers or 
huſbandmen, who every year rendered ſome equivalent in 
money, proviſions, or other rent, to the leſſors or landlords ; 
but, in order to encourage them to manure and cultivate the 
ground, they had a permanent intereſt granted them, not de-- 
terminable at the will of the lord. And yet their poſſeſſion 


was eſteemed of ſo little conſequence, that they were rather 


conſidered as the bailiffs or ſervants of the lord, who were to 


d 6 Rep. 61. e Co. Litt. 135. 
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receive and account for the profits at a ſettled price, than ag 
having any property of their own. And therefore they were 
not allowed to have a freehold eſtate : but their intereſt (ſuch 
as it was) veſted after their deaths in their executors, who 
were to make up the accounts of their teſtator with the lord, 
and his other creditors, . and were entitled to the ſtock upon 
the farm. The leſſee's eſtate might alſo, by the antient law, 


be at any time defeated by a common recovery ſuffered by 


the tenant of the freehold ; which annihilated all leaſes for 
years then ſubſiſting, unleſs afterwards renewed by the reco- 
veror, whole title was ſuppoſed ſuperior to his by whom thoſe 
leaſes were granted. 


WIILE eſtates for years were thus precarious, it is no 
wonder that they were uſually very ſhort, like our modern 
| leaſes upon rack rent; and indeed we are told s that by the 
antient law no leaſes for more than forty years were allow- 
able, becauſe any longer poſſeſhon (eſpecially when given 
without any livery declaring the nature and duration of the 
eſtate) might tend to defeat the inheritance. Yet this law, 
if ever it exiſted, was ſoon antiquated ; for we may obſerve, 
in Madox's collection of antient inſtruments, ſome leaſes 
for years of a pretty early date, which conſiderably exceed 
that period“; and long terms, for three hundred years or a 
thouſand, were certainly in uſe in the time of Edward III i, 
and probably of Edward I *. But certainly, when by the 
ſtatute 21 Hen. VIII. c. 15. the termor (that is, he who is 
entitled to the term of years) was protected againſt theſe fic- 


titious recoveries, and his intereſt rendered ſecure and per- 


manent, long terms began to be more frequent than before; 
and were afterwards extenſively introduced, being found ex- 
tremely convenient for family ſettlements and mortgages : 
continuing ſubject, however, to the ſame rules of ſucceſſion, 


f Co. Litt. 46. 146. for the like term. A. D. 1429- 
E Mirror. e. 2. f. 27. Co. Litt. 455. . id. no. 248. fol. 148. for 
46. fifty years, 7 Edw. IV. 


h Madox Formulare Anglican. no. 1 32 Aff. pl. 6. Bro. abr. f. mor- 
2 39 · fol. 140. Demiſe for eighty years, daunceſtor. 42. ſpoliation. b. 
21 Ric. II. ; 4 0-0 „ Ibid. no. 245. fol. k Stat. of mortmain, 7 Edw. £ 
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and with the ſame inferiority to freeholds, as when they were 
little better than tenancies at the will of the landlord. 


Every eſtate which muſt expire at a period certain and 
prefixed, by whatever words created, is an eſtate for years. 
And therefore this eſtate is frequently called a term, terminus, 
becauſe it's duration or continuance is bounded, limited, and 
determined: for every ſuch eſtate muſt have a certain begin- 
ning, and certain end l. But id certum eff, quod certum reddi 
poteft : therefore if a man make a leaſe to another, for ſo many 
years as J. S8. ſhall name, it is a good leaſe for years ; for 
though it is at preſent uncertain, yet when J. S. hath aid 
the years, it 1s then reduced to a certainty. If no day of 
commencement is named in the creation of this eſtate, it be- 
gins from the making, or delivery, of the leaſe .. A leaſe 
for ſo Ly years as J. S. ſhall live, is void from the begin- 
ning “; for it is neither certain, nor can ever be reduced to 
a eee during the continuance of the leaſe. And the 
ſame doctrine holds, if a parſon make a leaſe of his glebe for 
ſo many years as he ſhall continue parſon of Dale; for this 
is ſtill more uncertain. But a leaſe for twenty or more years, 
if J. 8. ſhall ſo long live, or if he ſhould ſo long continue 
parſon, is good ?: for there is a certain period fixed, beyond 
which it cannot laſt ; though it may determine ſooner, on the 
death of J. S. or his ceaſing to be parſon there. 


Wu have before remarked, and endeavoured to aſſign the 
reaſon of, the inferiority in which the law places an eſtate for 
years, when compared with an eſtate for life, or an inherit- 
ance : obſerving, that an eſtate for life, even if it be pur 
auer vie, is a freehold ; but that an eſtate for a thouſand 
years is only a chattel, and reckoned part of the perſonal 
eſtate 4, Hence it follows, that a leaſe for years may be made 
to commence in futuro, though a leaſe for life cannot. As, 
if I grant lands to Titius to hold from Michaclmas next for 


Co. Litt. 45. o Thid. 45. 
M 6 Rep. 35. p Ibid. 
a Ca. Litt. 46. Q Tbid. 45. 
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twenty years, this is good; but to hold from Michaelmas 
next for the term of his natural life, is void. For no eſtate 
of freehold can commence in futuro; becauſe it cannot be 
created at common law without livery of ſeiſin, or corporal 
poſſeſſion of the land: and corporal poſſeſſion cannot be given 
of an eſtate now, which is not to commence now, but here- 
after . And, becauſe no livery of ſeiſin is neceflary to a leaſe 
for years, ſuch leſſee is not ſaid to be ſeiſed, or to have true 
legal ſeifin of the lands. Nor indeed does the bare leaſe 
veſt any eſtate in the leſſee; but only gives him a right of 
entry on the tenement, which right is called his intereſt in the 
term, or intereſſe termini : but when he has actually ſo en- 
tered, and thereby accepted the grant, the eſtate 1s then, and 
not before, veſted in him, and he is poſeſed, not properly of 
the land, but of the term of years * ; the poſſeſſion or ſeiſin 
of the land remaining ſtill in him who hath the freehold. 
Thus the word, term, does not merely ſignify the time ſpe- 
cified in the leaſe, but the eſtate alſo and intereſt that paſſes 
by that leaſe; and therefore the term may expire, during the 
continuance of the time; as by ſurrender, forfeiture, and 
the like. For which reaſon, if J grant a leaſe to A for the 
term of three years, and after the expiration of the ſaid zerm 
to B for ſix years, and A ſurrenders or forfeits his leaſe at 
the end of one year, B's intereſt ſhall immediately take 
effect: but if the remainder had been to B from and after 
the expiration of the ſaid three years, or ſrom and after the 
expiration of the ſaid Z:me, in this caſe B's intereſt will not 
' commence till the time is fully elapſed, whatever may become 
of A's term *. 


TexaNT for term of years hath incident to and infe- 
parablc from his eſtate, unleſs by ſpecial agreement, the ſame 
eſtovers, which we formerly obſerved v that tenant for life 
was entitled to; that is to ſay, houſe-bote, fire-bote, plough- 
bote, and heybow * terms which have been already ex- 
. : 


1 5 Rep. 94. u pag. 122. 
8 Co. Litt. 46. * Co. Litt. 45» 
t Ibid. 45. | * Page 35. 
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WIr regard to emblements, or the profits of lands ſowed 
y tenant for years, there is this difference between him, 
and tenant for life: that where the term of tenant for years 
epends upon a certainty, as if he holds from midſummer for 
en years, and in the laſt year he ſows a crop of corn, and 
t is not ripe and cut before midſummer, the end of his term, 
he landlord ſhall have it; for the tenant knew the expiration 
f his term, and therefore it was his own folly to fow what 
e never could reap the profits of 7, But where the leaſe for 


he leſſor, being himſelf only tenant for life, or being a 
uſband ſeiſed in right of his wife; or if the term of years 
de determinable upon a lite or lives; in all theſe caſes, the 
ſtate for years not being certainly to expire at a time fore- 
mown, but merely by the act of God, the tenant, or his 
xecutors, ſhall have the emblements in the fame manner 
That a tenant for life or his executors ſhall be entitled thereto®. 
Not ſo, if it determine by the act of the party himſelf : as if 
enant for years does any thing that amounts to a forfeiture; 
in which caſe the emblements ſhall go to the leſſor, and not 
to the leſſee, who hath determined his eſtate by his own de- 
fault . | 


II. Taz ſecond ſpecies of eſtates not freehold, are eſtatee, 
it avill, An eſtate. at will is where lands and tenements are 
et by one man to another, to have and to hold at the will of 
he leflor z and the tenant by force of this leaſe obtains poſ- 
efſion d. Such tenant hath no certain indefeaſible eſtate, 
othing that can be aſſigned by him to any other; becauſe the 
eſſor may determine his will, and put him out whenever he 
leaſes. But every eſtate at will is at the will of both parties, 
andlord and tenant; ſo that either of them may determine 
is will, and quit his connexions with the other at his own 
pleaſure . Yet this mult be underſtood with ſome reſtriction, 


 Litt. F. 68. 2 b Litt. F. 68. 
2 Co. Litt. 56. | © Co. Litt. 55. 
® Jiid. 55. 
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years depends upon an uncertainty; as, upon the death of 
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For, if the tenant at will ſows his land, and the landlord he. 
fore the corn is ripe, or before it is reaped, puts him out, ye 
the tenant ſhall have the emblements, and free ingreſs, egrel 
and regreſs, to cut and carry away the profits *. And this fy 
the ſame reaſon, upon which all the caſes of emblements tun 
viz. the point of uncertainty : ſince the tenant could ng 
poſſibly know when his landlord would determine his wil, 
and therefore could make no proviſion againſt it; and havin 
ſown the land, which is for the good of the public, upon: 
reaſonable preſumption, the law will not ſuffer him to be: 
loſer by it. But it is otherwiſe, and upon reaſon equaly 
good, where the tenant himſelf determines the will; for 
this caſe the landlord ſhall have the profits of the land e. 


WIA act does, or does not, amount to a determination 
of the will on either fide, has formerly been matter of gien 
debate in our courts, But it is now, I think, ſettled, thi 
(befides the expreſs determination of the leſſor's will, by de 
claring that the leſſee ſhall hold no longer; which muſt either 
be made upon the land f, or notice muſt be given to th 
leſſee 5) the. exertion of any act of ownerſhip by the leflor, x 
entering upon the premiſes and cutting timber *, taking! 
diſtreſs for rent and impounding it thereon i, or making 
feoffment, or leaſe for years of the land to commence imme- 
diately * ; any act of deſertion by the leſſee, as aſſigning hs 
| eſtate to another, or committing waſte, which is an act i. 
| conſiſtent with ſuch a tenure '; or, which is in/far omni, 
the death or outlawry of either leflor or leflee m; puts an eld 
to or determines the eſtate at will. 
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Tux law is however careful, that no ſudden determinatict 
of the will by one party ſhall tend to the manifeſt and ut 
foreſeen prejudice of the other. 'This appears in the caſe 0 


ol d Co. Litt. 56. e N feng 
| e Ihid. 55. : k 1 Roll. Abr. 860, 2 Lev. 8. il 

f Tbid. | la. $5 TIA 

Ex Ventr. 248. m Rep. 116. Co. Litt. 57 * > This 
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emblements before- mentioned; and, by a parity of reaſon, 
the leſſee, after the determination of the leflor's will, ſhall 
have reaſonable ingreſs and egreſs to fetch away his goods and 
ſutenſils . And, if rent be payable quarterly or half yearly, 
and the leſſee determines the will, the rent ſhall be paid to 
the end of the current quarter or half-year o. And, upon the 


much as poſſible againſt conſtruing demiſes, where no cer- 
ain term is mentioned, to be tenancies at will; but have ra- 
ther held them to be tenancies from year to year ſo long as 
both parties pleaſe, eſpecially where an annual rent is reſerv- 
ed: in which caſe they will not ſuffer either party to deter- 
nine the tenancy even at the end of the year, without reaſon- 
able notice to the other, which is generally underſtood to be 
ſix months ?. | 


THERE is one ſpecies of eſtates at will, that deſerves a 
more particular regard than any other; and that is, an eſtate 
held by copy of court roll ; or, as we uſually call it, a copyho/d 
ſtate, This, as was before obſerved d, was in it's original 
and foundation nothing better that a mere eſtate at will. But, 
he kindneſs and indulgence of ſucceliive lords of manors 
having permitted theſe eſtates to be enjoyed by the tenants 
and their heirs, according to particular cuſtoms eſtabliſhed 
n their reſpective diſtricts 3 therefore, though they {till are 
eld at the will of the lord, and fo are in general expreſſed in 
he court rolls to be, yet that will is qualified, reſtrained, 
and limited, to be exerted according to the cuſtom of the 
anor. This cuſtom, being ſuffered to grow up by the lord, 
$ looked upon as the evidence and interpreter of his will: 
Us will is no longer arbitrary and precarious z but fixed and 
certained by the cuſtom to be the ſame, and no other, that 
35 time out of mind been exerciſed and declared by his an- 
eſtors. A copyhold tenant is therefore now full as properly 
2 tenant by the cuſtom, as a tenant at will ; the cuſtom 
a Litt. & 69. when half a year's notice ſeems to have 
* Salk 414. 1 Sid. 339. been required to determine it. (7. 
? This kind of leaſe was in uſe as 13 Hen. VIII. 15, 16.) 

ego a; the reign of Henry VIII. q pag. 93. 
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having ariſen from a ſeries of uniform wills. And thereſoy 
it is rightly obſerved by Calthorpe *, that “ copyholders and 
ce cuſtemary tenants differ not ſo much in nature as in name; 
ce for although ſome be called copyhoiders, ſome cuſtomary, 
ce ſome tenants by the virge, ſome baſe tenants, ſome bon 
&« tenants, and ſome by one name and ſome by another, yet 
& do they all agree in ſubſtance and kind of terre : all the 
« ſaid lands are holden in one general kind, that is, by cul. 
© tom and continuance of time; and the diverſity of ther 
ce names doth not alter the nature of their tenure.” 


— — 


| Al Mos every copyhold tenant being therefore thus tenar 
at the will of the lord according to the cuſtom of the mano; 
[ which cuſtoms differ as much as the humour and temper d 
the reſpective antient lords, (from whence we may accout 
for their great variety) ſuch tenant, I ſay, may have, ſo fa 
as the cuſtom warrants, any other of the eſtates or quantitis 


of intereſt, which we have hitherto conſidered, or may her- ſer 
after canſider, and hold them united with this cuſtomary eſtat n 
at will. A copyholder may, in many manors, be tenant i aol 
tee-ſimple, in fee-tail, for life, by the curteſy, in dower, is i | 
years, at ſufferance, or on condition: ſubject however to k on 
deprived of theſe eſtates upon the concurrence of thoſe ar Jan 
cumſtances which the will of the lord, promulged by imme- the 
mortal cuſtom, has declared to be a forfeiture or abſolute d- for 
termination of thoſe intereſis; as in ſome manors the w“ 
of iſſue male, in others the cutting down timber, the not- FF 
payment of a fine, and the like. Yet none of theſe interelt Joc, 
amount to frechold; for the frechold of the whole mandt = 
abides alway s in the lord only *, who hath granted out the ul 5 
and occupation, but not the corporeal ſeiſin or true legal pol - 
ſeſſion, of certain parcels thereof, to theſe his cuſtomary ts . 
nants at will. | r 
Turn reaſon of originally granting out this complicate * 


kind of intereſt, fo that the ſame man ſhall, with regard! 
the ſame land, be at one and the ſame time tenant in fe 
ſimple and allo tenant at the lord's will, ſeems to have arif 


ron copyholds. 51. 54. s Litt, &. 81. 2 Inſt. 325. c 
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from the nature of villenage tenure ; in which a grant of any 
ore BW egate of freehold, or even for years abſolutely, was an im- 
ant WW mediate enfranchiſement of the villein *. The lords therefore, 
me; though they were willing to enlarge the intereſt of their vil- 
ary, WW leins, by granting them eſtates which might endure for their 
on lives, or ſometimes be deſcendible to their iſſue, yet not caring 
yet to manumit them entirely, might probably ſeruple to grant 
the mem any abſolute freehold ; and for that reaſon it ſeems to 


Cul: have been contrived, that a power of reſumption at the 
ber BW vin of the lord ſhould be annexed to theſe grants, whereby 


the tenants were ſtill kept in a ſtate of villenage, and no 
frechold at all was conveyed to them in their reſpective lands: 
and of courſe, as the freehold of all lands mutt neceffarily reſt 
and abide ſomewhere, the law ſuppoſed it ſtill to continue and 
remain in the lord. Afterwards, when theſe villeins became 
modern copyholders, and had acquired by cuſtom a ſure and 
indefeaſible eſtate in their lands, on performing their uſual 
ſervices, but yet continued to be ſtiled in their admiſſions 
tenants at the will of the lord, —the law ſtill ſuppoſed it an 
abſurdity to allow, that ſuch as were thus nominally tenants 
at will could have any frechold intereit : and therefore con- 
tinued and now continues to determine, that the frechold of 
lands ſo holden abides in the lord of the manor, and not in 


* the tenant; for though he really holds to him and his heirs 
* for ever, yet he is alſo /aid to hold at another's will. But 
1 with regard to certain other copyholders, of free or privileged 
! enure, which are derived from the antient tenants in villein- 
of ſocagen, and are not ſaid to hold of the will of the bord, but 
ol only according to the ch, of the manor, there is no ſuch ab- 
* Jurcity in allowing them to be capable of enjoying a freehold 
* Mterett : and therefore the law doth not ſuppoſe the freehold 


of ſuch lands to reft in the lord of whom they are holden, 
but in the tenants themſelves *; who are ſometimes called 


t Mirr. e. 2. §. 28. Litt. §. 204,5, 6. terant fer copie. 22. 0 Rep. 76. Co. 

See page 98, Sc. ; Litt. 59. Co. Copyh. §. 32. Cro. Car. 

Fitz. Abr. tit. corone. 310. cuſ- 229. 1 Roll. Abr. 562. 2 Ventr. 143. 
im. 12 Bre. Abr. tit, cuſtem. 2. 17. Carth. 432. Lord Raym. 122 5. 
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67 Aomary freeholders, being allowed to have a freehold inter 
though not a freehold zenure. 


HoweEVER, in common caſes, copyhold eſtates are fij 
ranked (for the reaſons above-mentioned) among terancig 
at will; though cuſtom, which 1s the lite of the commy 
law, has eſtabliſhed a permanent property in the copyholde;, 
who were formerly nothing better than bondmen, equal 
that of the lord himſelf, in the tenements holden of t: 
manor : nay ſometimes even ſuperior ; for we may now loi 
upon a copyholder of inheritance, with a fine certain, to k 
little inferior to an abſolute freeholder in point of interel, 
and in other reſpects, particularly in the clearneſs and ſec 
rity of his title, to be frequently i in a better ſituation. 
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III. An eſtate at /ufferance, is where one comes into pd. 
* ſeſſion. of land by lawful title, but keeps it afterwards wit. 
out any title at all, As if a man takes a leaſe for a year, an, 
after the year is expired, continues to hold the premils 
without any freſh leave from the owner of the eſtate. 0 
if a man maketh a leaſe at will, and dies, the eſtate at wil 
is thereby determined: but if the tenant continueth poſſeſſin, 
he is tenant at ſufferance L. But, no man can be tenant u 
ſufferance againſt the king, to whom no /aches, or neglect 
in not entering and ouſting the tenant, is ever imputed by 
law: but his tenant, ſo holding over, is conſidered as u 
abſolute intruder *. But, in the caſe of a ſubject, this eſtat 
may be deſtroyed whenever the true owner ſhall make a 
actual entry on the lands and ouſt the tenant ; for, befor 
entry, he cannot maintain an action of treſpaſs againſt the 
tenant by ſufferance, as he might againſt a ſtranger ”: Y: and 
the reaſon is, becauſe the tenant being once in by a lawful 
title, the law (wh ich preſumes no wrong in any man) wil 
ſuppoſe him to continue upon a title equally lawful ; unlel 
the owner of the land by ſome public and avowed act, ſuck 
as entry is, will declare his continuance to be tortious, 0 
in common language, wrongful. 
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Thus ſtands the law, with regard to tenants by ſufferance; 
and landlords are obliged in theſe caſes to make formal entries 
upon their lands *, and recover poſſeſſion by the legal proceſs 
of ejectment: and at the utmoſt, by the common law, the 
tenant was bound to account for the profits of the land ſo by 
him detained. But now, by ſtatute 4 Geo. II. c. 28. in 
caſe any tenant for life or years, or other perſon claiming 
under or by colluſion with ſuch tenant, ſhall wilfully hold 
over after the determination of the term, and demand made 
and notice in writing given, by him to whom the remainder 
or reverſion of the premiſes ſhall belong, for delivering the 
poſſeſhon thereof; ſuch perſon, ſo holding over or keeping 
the other out of poſſeſſion, ſhall pay for the time he detains 
the lands, at the rate of double their yearly value. And, by 
ſtatute 11 Geo. II. c. 19. in cafe any tenant, having power 


to determine his leaſe, ſhall give notice of his intention to 
quit the premiſes, and ſhall not deliver up the poſſeſſion at 


the time contained in ſuch notice, he ſhall thenceforth pay 
double the former rent, for ſuch time as he continues in poſ- 
ſeſhon, Theſe ſtatutes have almoſt put an end to the prac- 
tice of tenancy by ſufferance, unleſs with the tacit conſent of 
the owner of the tenement, 


2 5 Mod. 384. 
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ESIDES the ſeveral diviſions of eſtates, in point of r 

intereſt, which we have conſidered in the three pre. 5 

ceding chapters, there is allo another ſpecies {till remaining, I 

which is called an eſtate por cordition ; being ſuch whoſe 1 

exiſtence depends upon the happening or not happening of I 

ſome uncertain event, whereby the eſtate may be either ori- h 

ginally created, or enlarged, or finally defeated :. And theſe FT 

conditional eſtates I have choſen to. reſerve. till laſt, becauſe t] 

they are indeed more properly qualifications of other eſtates, 0 
than a diſtinct ſpecies of themſelves ; ſeeing that any quantity 
of intereſt, a fee, a freehold, or a term of years, may de- 

pend upon theſe provitional reſtrictions. Eſtates then upon a 

condition, thus underſtood, are of two ſorts: 1. Eſtates b 

upon condition implied: 2. Eſtates upon condition expreſſed: V 


under which laſt may be included, 3. Eſtates held 71 vai, lt 
gage, or pledge: 4. Eſtates by fatute merchant or {att fe 


ſtaple: 5. Eſtates held by elegit. 0 
h tc 

I. EsTaTEs upon condition implied in law, are where 3 ti 
grant of an eſtate has a condition annexed to it inſeparably, ce 
from it's eſſence and conſtitution, although no condition be te 
expreſſed in words. As if a grant be made to a man of an t! 
office, generally, without adding other words; the h 6 
tacitly annexes hercto a ſecret condition, that the grantec a 


{hall duly execute his office ®, on breach of which condition 


2 Co. Litt, 201 d Litt. §. 378, 
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it is lawful for the grantor, or his heirs, to ouſt him, and 
grant it to another perſon . For an office, either public or 
private, may be forfeited by my-uſer or non-uſer, both of 
which are breaches of this implied condition. 1. By mi 
er, or abuſe ; as if a judge takes a bribe, or a PAr«x-KCeper 
kills deer without authority. 2. By non-uſer, or neglect; 
which in public offices, that concern the adminiſtration of 
juſtice, or the commonwealth, is of itſelf a direct and im- 
mediate cauſe of forfeiture : but non-uſer of a private office 
is no cauſe of forfeiture, unleſs ſome ſpecial damage is proved 
to be occaſioned thereby *. For in the one caſe delay muſt 
neceſſarily be occaſioned in the affairs of the public, which 
require a conſtant attention: but, private offices not requir- 
ing ſo regular and unremitted a ſervice, the temporary neg- 
lect of them is not neceſſarily productive of miſchief : upon 
which account ſome ſpecial loſs muſt be proved, in order to 
vacate theſe. Franchiſes alſo, being regal privileges in the 
hands of a ſubject, are held to be granted on the ſame con- 
dition of making a proper uſe of, them; and therefore 
they may be loſt and forfeited, like oſſices, either by abuſe 
or by neglect . | 
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Upe the ſame principle proceed all the forfeitures which 
are given by law of life eſtates and others; for any acts done 
by the tenant himſelf, that arc incompatible with the eſtate 
which he hoids. As if tenants for life or years enfeoff a 
ſtranger in fee- ſimple: this is, by the common law, a for- 
teiture of their ſeveral eſtates z being a breach of the condition 
which the law annexes thereto, viz. that they ſhall not at- 
tempt to create a greater eſtate than they themſelves are en- 


titled to f. So if any tenants for years, for life, or in fee, 
iy, commit a felony ; the king or other lord of the fee is entitled 
be to have their tenements, becauſe their eſtate is determined by 
an me breach of the condition, © that they ſhall not commit 
a0 & felony,” which the law tacitly annexes to every, feodal 
tec donation. 
On | 

© Litt. F. 379, 29 Rep. 30. 

1 Co. Litt. 233, Co. Litt. 215. 
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II. AN eſtate on condition expreſſed in the grant itſelf, i; 
where an eſtate is granted, either in fee-ſimple or otherwiſe, 
with an expreſs qualification annexed, whereby the eftate 
granted ſhall either commence, be enlarged, or be defeated, 
upon performance or breach of ſuch qualification or condi. 
tion S. Theſe conditions are therefore either precedent, or 
ſubſequent. Precedent are ſuch as muſt happen or be perforn. 
ed before the eſtate can veſt or be enlarged : ſubſequent are 
ſuch, by the failure or non-performance of which an eſtate 
already veſted may be defeated. Thus, if an eſtate for life 
be limited to A upon his marriage with B, the marriage i; 
a precedent condition, and till that happens no eſtate b i; 
veſted in A. Or, if a man grant to his leſſee for years 
that upon payment of a hundred marks within the term he 
ſhall have the fee, this alſo is a condition precedent, and the 
fee- ſimple paſſeth not till the hundred marks be paid i. But 
if a man grant an eſtate in fee-ſimple, reſerving to himſelf 
and his heirs a certain rent; and that, if ſuch rent be not 


paid at the times limited, it ſhall be lawful for him and his 


heirs to re-enter, and avoid the eſtate: in this caſe the 
grantee and his heirs have an eſtate upon condition ſubſe- 
quent, which is defeaſible if the condition be not ſtricth 
performed *. To this claſs may alſo be referred all baſe fees, 


and fee-fimples conditional at the common law i. Thus an 


eſtate to a man and his heirs, tenants of the manor of Dale, s 
an eſtate on condition that he and his heirs continue tenants 
of that manor. And fo, if a perſonal annuity be granted at 
this day to a man and the heirs of his body; as this is no te- 
nement within the ſtatute of Weſtminſter the ſecond, it re- 
mains, as at common law, a fee-fimple on condition that the 


_ grantee has heirs of his body. Upon the ſame principle 


depend all the determinable eſtates of freehold, which we 
mentioned in the eighth chapter: as durante viduitate, Cc. 
theſe are eſtates upon condition that the grantees do not 
marry, and the like. And, on the breach of any of theſe 


2 Co. Litt. 201. k Litt. F. 325. 
* Show. Parl. Caf. 83, Sc. See page 109, 110, 111. 


1 Co. Litt. 217. 
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is ſubſequent conditions, by the failure of theſe contingencies z ; | 

fe, by the grantees's not continuing tenant of the manor of Dale, k 
ate by not having heirs of his body, or by not continuing ſole z 1 
ed, the eſtates which were reſpectively veſted in each grantee are bh 
di- wholly determined and void. | | 
Fe 

or j 


DD non x 
8 


A DISTINCTION is however made between a condition in 


4 died and a limitation, which Littleton denominates alſo a 1 
* condition in law. For when an eſtate is ſo expreſsly confined i 
ie i and limited by the words of it's creation, that it cannot en- 3 
= dure for any longer time than till the contingency happens | 5 
A upon which the eſtate is to fail, this is denominated a /imita- i 
ns tion : as when land 1s granted to a man, /o long as he is par- is 
he ſon of Dale, or 4ph:/e he continues unmarried, Or until out it 
* of the rents and profits he ſhall have made 5000. and the like n. if 
* In ſuch caſe the eſtate determines as ſoon as the contingency [t 
cl happens, (when he ceaſes to be parſon, marries a wife, or [4 

has received the 5001.) and the next ſubſequent eſtate, which | 
* depends upon ſuch determination, becomes immediately 


9 veſted, without any act to be done by him who is next in 


5 expectancy. But when an eſtate is, ſtrictly ſpeaking, upon 
0 condition in deed (as if granted expreſsly upon condition to be 
* void upon the payment of 407. by the grantor, or /o that the 
5 grantee continues unmarried, or provided he goes to Vork, 
7 Sc. o) the law permits it to endure beyond the time when 
1 ſuch contingency happens, unleſs the grantor or his heirs or 
14 aſſigns take advantage of the breach of the condition, and 
FE: make either an entry or a claim in order to avoid the eſtate p. 
2 Yet, though ſtrict words of condition be uſed in the creation 


hs of the eſtate, if on breach of the condition the eſtate be li- 
mited over to a third perſon, and does not immediately re- 
vert to the grantor or his repreſentatives, (as if an eſtate be 
granted by A to B, on condition that within two years B 
intermarry with C, and on failure thereof then to D and his 
heirs) this the law conſtrues to be a limitation and not a 


m F. 380. I Inſt, 234, p Litt. §. 347. Stat. 32 Hen. VIII. 
n 10 Rep. 41. c. 34. 
0 id. 42. 
ent | condition: 
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condition 2: becauſe, if it were a condition, then, upon the 
breach thereof, only A or his repreſentatives could avoid the 
eſtate by entry, and ſo D's remainder might be defeated by 
their neglecting to enter; but, when it is a limitation, the 
eſtate of B determines, and that of D commences, and he 
may enter on the lands, the inſtant that the failure happens. 
So alſo, if a man by his will deviſcs land to his heir at law, 


on condition that he pays a ſum of money, and for non-pay- 


ment deviſes it over, this ſhall be conſidered as a limitation; 
_ otherwiſe no advantage could be taken of the non-payment, 

for none but the heir hiraſclf could have entered for a breach 
of condition :. 


Ix all thefe inſtances, of limitations or conditions ſubſe. 
quent, it is to be obſerved, that ſo long as the condition, 
either expreſs or implied, either in deed or in law, remain 
unbroken, the grantee may have an eſtate of freehold, pro- 
vided the eſtate upon which ſuch condition is annexed be in 
itſelf of a freehold nature; as if the original grant expreſs 
either an eſtate of inheritance, or for life, or no eſtate at all, 
which is conitruQuvely an eſtate for lite. For the breach of 
thefe conditions being contingent and uncertain, this uncer- 
tainty preſerves tie frecholdꝰ; becauſe the eſtate is capable to 
laſt for ever, or at lcaſc for the life of the tenant, ſuppoſing 
the condition to remain unbroken. But where the eſtate i 
at the utmoſt a chattel intereſt, which muſt determine at a 
time certain, and may determine ſooner, (as a grant for 
ninety-nine years, provided A, B, and C, or the ſurvivor 
of them, ſhall fo long live) this ſtill continues a mere chattel, 
and is not, by ſuch it's uncertainty, ranked among eſtates of 
freehold, 


Ts expreſs conditions, if they be 7mpoſſible at the time 
of their creation, or afterwards become impoſſible by the act 
of God or the act of the feoffor himſelf, or if they be contrary 
40 law, or repugnant to the nature of the eſtate, are void. 
In any of which caſes, if they be conditions ſcchſeguent, tha: 


q I Ventr. 202. s Co. Litt. 42. 
7 Cro. Eliz. 205. 1 Roll. Abr. 411. 
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js, to be performed after the eſtate is veſted, the eſtate ſhall 
become abſolute in the tenant. As, if a feotfment be made 
to a man in fee-ſimple, on condition that unleſs he goes to 
Rome in twenty-four hours; or wilefs he marrics with Jane 
8. by ſuch a day (within which time the woman dics, or 
the feoffor marries her himſelf) or. unleſs he kills another; 
or in cafe he alienes in fee; that then and in any of ſuch caſes 
the eſtate ſhail be vacated and determine : here the condition 
is void, and the eſtate made abiolute in the feoffee. For he 
hath by the grant the eſtate veſted in him, which ſhall not 
be defeated afterwards by a condition either impoſſible, ille- 
gal, or repugnant *. But if the condition be precedent, or 
to be performed before the eſtate veſis, as a grant to a man 
that, if he kills another or goes to Rome in a day, he ſhall 
have an eſtate in fee; here, the void condition being pre- 
cedent, the eſtate which depends thereon is alſo void, and the 
grantee ſhall tak nothing by the grant: ior he hath no eſtate 
until the condition be periormed *, 


THERE are ſome eſtates defegſible upon condition ſub- 
ſequent, that require a more peculiar notice. Such are 


III. Esra rns held in wvadr, in gage, or pledge; which 
are of two kinds, v7vium vadimn: 71, or living pledge; and mor- 
ruumn dadium, 8 pledge, or mortgage. 


Vivea vadium, or living pledge, is when a man borrows 
a ſum (ſuppoſe 2001.) of another; and grants him an eſtate, 
as, of 20/, per annum, to hold till the rents and profits ſhall 
repay the ſum ſo borrowed. This is an eſtate conditioned to 
be x void, 3 as ſoon 2s ſuch ſum is raiſed, And in this caſe the 
land or pledge is 1aid to be living: it ſubſiſts, and ſurvives 
the debt; and, immediately on the diſcharge of that, reſults 
back to the borrower “. But moriuum valium, a dead pledge, 
or mortgage, (which is much more common than the other) 
is here 2 man borrows of another a ſpecific ſum (e. g. 2007.) 


t Co. Litt. 206, | w 1:4. 205. 
* Eid. 
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and grants him an eſtate in fee, on condition that if he, the 
mortgagor, ſhall repay the mortgagee the ſaid ſum of 200/, 
on a certain day mentioned in the deed, that then the mort. 
gagor may re-enter on the eſtate ſo granted in pledge; or, 
as is now the more uſual way, that then the mortgagee ſhall 


reconvey the eſtate to the mortgagor : in this caſe the land, 


which is ſo put in pledge, is by law, in caſe of non-payment 
at the time limited, for ever dead and gone from the mort. 
gagor; and the mortgagee's eſtate in the lands is then no 
longer conditional, but abſolute. But, ſo long as it con- 
tinues conditional, that is, between the time of lending the 
money, and the time allotted for payment, the mortgagee is 
called tenant in mortgage *. But, as it was formerly a 
doubt, whether, by taking ſuch eſtate in fee, it did not 
become liable to the wife's dower, and other incumbrances, 
of the mortgagee {though that doubt has been long ago over- 
ruled by our courts of equity *) it therefore became uſual to 


grant only a long term of years, by way of mortgage 3 with | 


condition to be void on re- payment of the mortgage-money ; 
which courſe has been fince pretty generally continued, 
principally becauſe on the death of the mortgagee ſuch term 
becomes veſted in his perſonal repreſentatives, who alone are 
entitled in equity to receive the money lent, of whatever na- 
ture the mortgage may happen to be. 


As ſoon as the eſtate is created, the mortgagee may im- 


mediately enter on the lands; but is liable to be diſpoſſeſſed, 


upon performance of the condition by payment of the mort- 
gage- money at the day limited. And therefore the uſual way 
is to agree that the mortgagor ſhall hold the land till the day 
aſſigned for payment; when, in caſe of failure, whereby the 
eſtate becomes abſolute, the mortgagee may enter upon it 
and take poſſeſſion, without any poſlibility at /awv of being 
afterwards evicted by the mortgagor, to whom the land is 
now for ever dead. But here again the courts of equity in- 
terpoſe ; and, though a mortgage be thus forfeited, and the 


* Litt. §. 332. 2 Hardr. 466. 
id. S. 357. Cro. Car. 191. 
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eſtate abſolutely veſted in the mortgagee at the common law, 
yet they will conſider the real value of the tenements com- 
pared with the ſum borrowed. And, if the eſtate be of 
greater value than the ſum lent thereon, they will allow the 
mortgagor at any reaſonable time to recall or. redeem his 
eſtate z paying to the mortgagee his principal, intereſt, and 
expenſes : for otherwiſe, in ſtrictneſs of law, an eſtate worth 
1000). might be forfeited for non-payment of '100/. or a 
leſs ſum. This reaſonable advantage, allowed to mort- 
gagors, is called the equity of redemption and this enables a 
mortgagor to call on the mortgagee, who has poſſeſſion of 
his eſtate, to deliver it back and account for the rents and 
profits received, on payment of his whole debt and intereſt ; 

thereby turning the mor/uum into a kind of wivum i 
But, on the other hand, the mortgagee may cither compel 
the ſale of the eſtate, in order to get the whole of his money 
immediately; or elſe call upon the mortgagor to redeem his 
eſtate preſently, or, in default thereof, to be for ever forecloſed 
from redeeming the ſame ; that 1s, to loſe his equity of re- 
demption without poſſibility of recall. And alſo, in ſome 
caſes of fraudulent mortgages , the fraudulent mortgagor 
forfeits all equity of redemption whatſoever. It is not how- 
ever uſual for mortgagees to take poſſeſſion of the mortgaged 
eſtate, unleſs where the ſecurity is precarious, or ſmall ; or 
where the mortgagor neglects even the payment of irfterelt : 
when the mortgagee is frequently obliged to bring an eject- 
ment, and take the land into his own hands, in the nature of 
a pledge, or the pignus of the Roman law : whereas, while 
it remains in the hands of the mortgagor, it more reſembles 
their bypotheca, which was where the poſſeſſion of the thing 
pledged remained with the debtor bd. But, by ſtatute 7 Geo. 
II. c. 20. after payment or tender. by the mortgagor of prin- 
cipal, intereſt, and coſts, the mortgagee can maintain no 
ejectment; but may be compelled to re-aſſiga his ſecurities. 

In Glanvil's time, when the univerſal method of co: avey Ance 


a Stat. 4 & 5. W. & M. c. 16. conventiore tenetur, preprie hyprithecae 
d Pig noris appellatione eam proprie rem appellatione contineri di. mus» a J. 4. 
certineri dicimus, quae fimul etiam traditur t. 6. F. 7. 
freditiris As cam, quae 28 traditione nude 


Was 
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was by livery of ſeiſin or corporal tradition of the lands, ng 
gage or pledge of lands was good unleſs poſſeſſion was alſy 
delivered to the creditor z * non ſequatur iffins vadii tra: 
cc ditio, curia domiiii regis hujuſmodi privatas conventiones tueri 
dc non folet “ for which the reaſon given is, to prevent ſub. 
ſequent and fraudulent pledges of the ſame land: © cum: in tal 
cc caſis poſſit eadem res plitribus aliis creditoribus tum prius tuni 


cc pgſcerius invadiari ©,” And the frauds which have ariſen, 


ſince the exchange of theſe public and notorious conveyances 
for more private and ſecret bargains, have well evinced the 
wiſdom of our antient law. 


IV. A rouRTH ſpecies of eſtates, defeaſible on condition 


| ſubſequent, are thoſe held by /atute merchant, and fatute 


faple ; which are very nearly related to the vivun vadium 
before- mentioned, or eſtate held till the profits thereof ſhall 
diſcharge a debt liquidated or aſcertained. For both the 
ſtatute merchant and itatute ſtaple are ſecurities for money ; 
the one entered into before the chief magiſtrate of ſome trad- 
ing town, purſuant to the ſtatute 13 Edw. I. de mercatoribur, 
and thence called a ſtatute merchant ; the other purſuant to 
the ſtatute 27 Edw. III. c. 9. before the mayor of the ſtaple, 
that is to ſay, the grand mart for the principal commodities 
or manufactures of the kingdom, formerly held by act of 
parliament in certain trading towns ©, from whence this ſe- 
curity is called a ſtatute ſtaple. They are both, I ſay, ſecu- 
rities for debts acknowleged to be due; and originally per- 
mitted only among traders, for the benefit of commerce 
whereby not only the body of the debtor may be impriſoned, 
and his goods ſeiſed in ſatisfaction of the debt, but alſo his 
lands may be delivered to the creditor, till out of the rents 
and profits of them the debt may be ſatisfied : and, during 
ſuch time as the creditor ſo holds the lands, he is tenant by 
ſtatute merchant or ſtatute ſtaple. There is alſo a ſimilar 
ſecurity, the recognizance in the nature of a ſtatute ſtaple, 
acknowleged before either of the chief juſtices, or (out of 


* 


term) before their ſubſtitutes, the mayor of the ſtaple at 


Weſtminſter and the recorder of London; whereby the be- 
nefit of this mercantile tranſaction is extended to all the kings 


e l, 10. 4. 8. "af Sce book I. c. 8. 


ſabjects 
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ſubjects in general, by virtue of the ſtatute 23 Hen. VIII. 
6. amended by 8 Geo I. c. 25. which direct ſuch re- 
; ognizances to be enrolled and certified into chancery. But 
l theſe by the ſtatute of frauds, 29 Car. II. c. 3. are only 
- binding upon the lands in the hands of bona fide purchaſors, 
K from the day of their enrolment, which is ordered to be 
arked on the record. 
: V. ANOTHER ſimilar conditional eſtate, created by opera- 
0 jon of law, for ſecurity and ſatisfaction of debts, is called an 
ſtate by elegit. What an elegit is, and why ſo called, will 
n de explained in the third part of theſe commentaries. At 
1 reſent I need only mention, that it is the name of a writ, 
ounded on the ſtatute © of Weſtm. 2. by which, after a 
It plaintiff has obtained judgment for his debt at law, the ſheriff 
1 ves him poſſeſſion of one half of the defendant's lands and 
5 enements, to be occupied and enjoyed, until his debt and 
4 damages are fully paid: and, during the time he ſo holds 
« hem, he is called tenant by elegit. It is eaſy to obſerve, that 
90 his is alſo a mere conditional eſtate, defeaſible as ſoon as the 
le lebt is levied. © But it is remarkable, that the feodal reſtraints 
4 f altenating lands, and charging them with the debts of the 
of vuer, were ſoftened much earlier and much more effeCtually 
fo or the benefit of trade and commerce, than for any other 
5 onſideration. Before the ſtatute of quia emptores f, it is ge- 
er. erally thought that the proprietor of lands was enabled to 
de; eenate no more than a moiety of them: the ſtatute there- 
ed, Nie of Weltm. 2. permits only ſo much of them to be affect- 
his by the proceſs of law, as a man was capable of alienating 
nts his own deed. But by the ſtatute de mercatoribus (paſſed 
ing the ſame year 2) the whole of a man's lands was liable to 
by Bl pledged in a ſtatute merchant, for a debt contracted in 
ilar ade; though only half of them was liable to be taken in 
ple, xcution for any other debt of the owner. 
t of I SHALL conclude what I had to remark of theſe eſtates, 
at a t merchant, ſtatute ſtaple, and elegit, with the ob- 
apt : +3 Edw. I. c. 18. Z 13 Edw. I. 
ng 3 118 Edw. I. 
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ſervation of fir Edward Coke b, „ Theſe tenants have yy 
« certain intereſts in lands and tenements, and yet they hay 
& but chattels and no freeholds;“ (which makes them y 
exception to the general rule) “ becauſe though they ny 
hold an eſtate of inheritance, or for life, ut liberum tm, 
« mentum, until their debt be paid; yet it ſhall go to the 
cc executors : for ut is ſimilitudinary; and though, to recoꝶ 
« their eſtates, they ſhall have the ſame remedy (by aſſiſe): 
ce a tenant of the freehold ſhall have i, yet it is but the {mi 
« tude of a freehold, and nullum ſimile eft idem. This i 
deed only proves them to be chattel intereſts, becauſe the 
go to the executors, which is inconſiſtent with the nature 
a freehold : but it does not aſſign the reaſon why theſe eſtat 
in contradiſtinction to other uncertain intereſts, ſhall veſti 
the executors of the tenant and not the heir; which is jw 
bably owing to this: that, being a ſecurity and remedy pn 
vided for perſonal debts due to the deceaſed, to which di 
the executor is entitled, the law has therefore thus direct 
their ſucceſſion ; as judging it reaſonable, from a princik 
of natural equity, that the ſecurity and remedy ſhould þ 
veſted in thoſe to whom the debts if recovered would 
long. For, upon the ſame principle, if lands be deviſe! 
a man's executor, until out of their profits the debts dt 
from the teſtator be diſcharged, this intereſt in the lan 
Mall be a chattel intereſt, and on the death of ſuch exccuv 


A 


ot 

| ſhall go to bis executor k: becauſe they, being liable to 

the original teſtator's debts, ſo far as his aſſets will extend 
are in reaſon entitled to poſſeſs that fund, out of which ett 
has directed them to be paid. 1 
h 1 Inſt. 42, 43. « vele difſeiſine, auxi ficum de front Fy 

i The words of the ſtatute de mer- e ment. 

cateribus ate, ** puiſſe porter bref de no- k Co. Litt. 42. * 
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CHAPTER THE ELEVENTH. 


or ESTATES in POSSESSION, 
| REMAINDER, and REVERSION. 


— 


TTITHERTO we have conſidered eſtates ſolely with 

regard to their duration, or the quantity of intereſt 
which the owners have therein. We are now to conſider 
them in another view; with regard to the time of their enjoy- 
ment, when the actual pernancy of the profits (that is, the 
taking, perception, or receipt, of the rents and other ad- 
vantages ariſing therefrom) begins. Eſtates therefore, with 
reſpect to this conſideration, may either be in pion, or in 
expeFancy : and of expeCtancies there are two ſorts ; one 
created by the act of the parties, called a remainder 5 the 
other by act of law, and called a rever/ron. 


I. Or eſtates in pyſeſton, (which are ſometimes called 
eſtates executed, whereby a preſent intereſt paſſes to and re- 
lides in the tenant, not depending on any ſubſequent circum- 
ſtance or contingency, as in the caſe of eſtates exec::tory } 
there is little or nothing peculiar to be obſerved. All the 
eltates we have hitherto ſpoken of are of this kind; for, in 


lying down general rules, we uſually apply them to ſuch 


eſtates as are then actually in the tenant's poſſeſſion. But 
the doQtrine of eſtates in expectancy contains ſome of the 
niceſt and moſt abſtruſe learning in the Engliſh law. Theſe 
will therefore require a minute diſcuſſion, and demand ſome 
degree of attention. 
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II. An eſtate then in remainder may be defined to be, an 
eſtate limited to take effect and be enjoyed after another eſtate 


is determined. As if a man ſeiſed in fee-ſimple granteth 
lands to A for twenty years, and, after the determination of 
the ſaid term, then to B and his heirs for ever : here A is te. f 
nant for years, remainder to B in fee. In the firſt place an 
eſtate for years is created or carved out of the fee, and given t 
to A; and the reſidue or remainder of it is given to B. Bu ſ0 
both theſe intereſts are in fact only one eſtate; the preſent = 
term of years and the remainder afterwards, when added to- 
gether, being equal only to one eſtate in fee *. They are in- 
deed different parts, but they conſtitute only one whole : they ef 
are carved out of one and the fame inheritance : they are fo 
both created, and may both ſubſiſt, together; the one in to 
poſſeſſion, the other in expectancy. So if land be granted WW th 
to A for twenty years, and after the determination of the aof 
ſaid term to B for life; and after the determination of Þ' gr. 
eſtate for life, it be limited to C and his heirs for ever : this cec 
makes A tenant for years, with remainder to B for life, r. MW ri 
mainder over to C in fee. Now here the eſtate of inheritance pre 
undergoes a diviſion into three portions : there is firſt A's dis 
eſtate for years carved out of it; and after that B's eſtate for can 
life; and then the whole that remains is limited to C and wh: 
his heirs. And here alſo the firſt eſtate, and both the re- 
mainders, for life and in fee, are one eſtate only; being nothing * 
but parts or portions of one entire inheritance; and if there vil 
were à hundred remainders, it would {till be the ſame thing; Wſ"®" 
upon a principle grounded in mathematical truth, that al Bd 
the parts are equal, and no more than equal, to the whole. whic 
And hence alſo it is eaſy to collect, that no remainder cal e 
be limited after the grant of an eſtate in fee-ſimple v: becauſe I bent 
a fee-ſimple is the higheſt and largeſt eſtate, that a ſubject's muſt 
capable of enjoying; and he that is tenant in fee hath in him rule 
the 4vhole of the eſtate : a remainder therefore, which is on . 
reſe 


a portion, or reſiduary part, of the eſtate, cannot be reſerved 
after the whole is diſpoſed of. A particular eſtate, with | WM ee 


the 


a Co. Litt. 143. d Plowd. 29. Vaugh. 269. 
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the remainders expectant thereon, is only one fee-ſimple; as 
400. is part of 1004. and 60/. is the remainder of it: where- 
fore, after a fee-ſimple once veſted, there can no more be a 
remainder limited thereon, than after the whole 1001. is ap- 
propriated there can be any reſidue ſubſiſting. 


Tuus much being premiſed, we ſhall be the better enabled 


an 
en to comprehend the rules that are laid dov n by law to be ob- 
ut WW (crved in the creation of remainders, and the reaſons upon 
Mt which thoſe rules are founded. 

to- | | 

in. 1. AND, firſt, there muſt neceſſarily be ſome particular 
ey eſtate, precedent to the eſtate in remainder ©. As, an eſtate 
* for years to A, remainder to B for life; or, an eſtate for life 
in to A, remainder to B in tail. This precedent eſtate is called 
ted the particular eſtate, as being only a ſmall part, or particula, 
the of the inheritance ; the reſidue or remainder of which is 
B' granted over to another. The neceſſity of creating this pre- 


ceding particular eſtate, in order to make a good remainder, 
re- WY ariſes from this plain reaſon; that remainder is a relative ex- 
nee preſſion, and implies that ſome part of the thing is previouſly 
A BW diſpoſed of: for where the whole is conveyed at once, there 
for cannot poſſibly exiſt a remainder ; but the intereſt granted, 
and whatever it be, will be an eſtate in poſſeſſion. 


AN eſtate created to commence at a diſtant period of time, 


ung : : ; ; | 
ere without 25 intervening eſtate, ap therefore properly no re- 
ng; mainder : it is the whole of the gift, and not a reſiduary part. 


* And ſuch future eſtates can only be made of chattel intereſts, 
** which were conſidered in the light of mere contracts by the 
eu nntient law d, to be executed either now or hereafter, as the 
auſe contracting parties ſhould agree: but an eſtate of freehold 
& is nuſt be created to commence immediately. For it is an antient 
hin wle of the common law, that an eſtate of freehold cannot be 
only created to commence in futuro; but it ought to take effect 
rred I preſently either in poſſeſſion or remainder e: becauſe at com- 


© Co. Litt. 49. Plowd. 25. © 5 Rep. 94. 
© Raym, 151. | | 
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mon law no freehold in lands could paſs without livery of 
ſeiſin; which muſt operate either immediately, or not at al. 
It would therefore be contradictory, if an eſtate, which i; 
not to commence till. hereafter, could be granted by a con. 
veyance which imports an immediate poſſeſſion. Therefore, 


though a leaſe to A for ſeven years, to commence from nei | 


Michaelmas, is good; yet a conveyance to B of lands, 9 
hold to him and his heirs for ever from the end of three year 
next enſuing, is void. So that when it is intended to grant 
an eſtate of freehold, whereof the enjoyment ſhall be defer. 
red till a future time, it is neceſſary to create a previous pat: 
ticular eſtate, which may ſubſiſt till that period of time i 
completed; and for the grantor to deliver immediate poſel. 
on of the land to the tenant of this particular eſtate, which 
is conſtrued to be giving poſſeſſion to him in remainder, ſince 
his eſtate and that of the particular tenant are one and the 
ſame eſtate in law. As, where one leaſes to A for three years 
with remainder to B in fee, and makes livery of ſeifin to A; 
here by the livery the freehold is immediately created, and 


veſted in B, during the continuance of A's term of years 


The whole eſtate paſſes at once from the grantor to th: 
grantees, and the remainder-man is ſeiſed of his remaince 
at the ſame time that the termor is poſſeſſed of his term, 


The enjoyment of it muſt indeed be deferred till hereafter; 
but it is to all intents and purpoſes an eſtate commencing # 


praeſenti, though to be occupied and enjoyed in future. 


As no remainder can be created, without ſuch a precedent 
particular eſtate, therefore the particular eſtate is ſaid to ſi 
port the remainder. Dut a leaſe at will is not held to be ſuch 
a particular eſtate, as will ſupport a remainder over f. For 
an eſtate at will is of a nature ſo ſlender and precarious, that 
it is not looked upon as a portion of the inheritance ; and a 
portion muſt firſt be taken out of it, in order to conſtitute? 
remainder. Beſides, if it be a freehold remainder, livery of 


ſeiſin muſt be given at the time of it's creation; and the 


- entry of the grantor, to do this, determines the eſtate at wil 


f 8 Rep, 75 


* 
1 
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in the very inſtant in which it is made ?: or, if the remainder 
be a chattel intereſt, though perhaps the deed of creation 
might operate as a future contract, if the tenant for years be a 
party to it, yet it is void by way of remainder : for it is a ſe- 
parate independent contract, diſtinct from the precedent eſtate 
at will; and every remainder muſt be part of one and the ſame 
eſtate, out of which the preceding particular eſtate is taken l. 
And hence it is generally true, that if the particular eſtate is 
void in it's creation, or by any means is defeated afterwards, 
the remainder ſupported thereby ſhall be defeated alſo * : as 
where the particular eſtate is an eſtate for the life of a perſon 
not in eee or an eſtate for life upon condition, on breach of 
which condition the grantor enters and avoids the eſtate! ; in 
either of theſe caſes the remainder over is void. 


2. A SECOND rule to be obſerved is this ; that the re- 
mainder muſt commence or paſs out of the grantor at the 


time of the creation of the particular eſtate m. As, where 


there is an eſtate to A for life, with remainder to B in fee : 
here B's remainder in fee paſſes from the grantor at the ſame 
time that ſeiſin is delivered to A of his life eſtate in poſſeſſion. 
And it is this, which induces the neceſſity at common law of 
livery of ſeiſin being made on the particular eſtate, when- 
erer a freehold remainder is created. For, if it be limited 


eren on an eſtate for years, it is neceſſary that the leſſee for 


years ſhould have livery of ſeiſin, in order to convey the 
freehold from and out of the grantor; otherwiſe the remain- 
der is void s. Not that the livery is neceſſary to ſtrengthen 
the eſtate for years; but, as livery of the land is requiſite to 
convey the freehold, and yet cannot be given to him in re- 
mainder without infringing the poſſeſſion of the leſſee for 
years, therefore the law allows ſuch livery, made to the te- 
mat of the particular eſtate, to relate and inure to him in 
remainder, as both are but one eſtate in law ®. 


2? Dyer. 18. | I 1 Jon. 58. 
i Raym. 151. : m Litt. §. 671. Plowod. 250 
Co. Litt, 298. n Litt. §. 60. 
E 2 Rell, Ab. 415, v Co. Lit. 49. 
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3. A THIRD rule reſpecting remainders is this; that the 
remainder muſt veſt in the grantee during the continuance gf 


the particular eſtate, or eo inſtanti that it determines v. A, 
if A be tenant for life, remainder to B in-tail ; here B's re. 


mainder is veſted in him, at the creation of the particular 
eſtate to A for life: or, if A and B be tenants for their joint 


lives, remainder to the ſurvivor in fee; here, though during 


their joint lives the remainder is veſted in neither, yet on the 
death of either of them, the remainder veſts inſtantly in the 
ſurvivor : wherefore both theſe are good remainders. But, 
if an eſtate be limited to Asfor life, remainder to the eldel 
ſon of B in tail, and A dies-before B hath any ſon ; here 
the remainder will be void, for it did not veſt in any one 
during the continuance, nor at the determination, of the par. 
ticular eſtate : and, even ſuppoſing that B ſhould afterwards 
have a ſon, he ſhall not take by this remainder ; for, as it 
did not veſt at or before the end of the particular eſtate, it 


never can veſt at all, but is gone for ever 2. And this de- 


pends upon the principle before laid down, that the precedent 
particular eſtate, and the remainder, are one eſtate in law; 
they muſt therefore ſubſiſt and be in ef at one and the ſame 
inſtant of time, either during the continuance of the firſt 
eſtate or at the very inſtant when that determines, fo that 
no other eſtate can poſſibly come between them. For there 


can be no intervening eſtate between the particular eſtate, 


and the remainder ſupported thereby : the thing ſupported 
muſt fall to the ground, if once it's ſupport be ſevered 
from It. 


Iris upon theſe rules, but principally the laſt, that the 
doctrine of contingem remainders depends. For remainders 
are either wefted or contingent. Vęſted remainders (or remain- 
ders executed, whereby a preſent intereſt paſſes to the part), 
though to be enjoyed i in futuro) are where the eſtate is inva- 
riably fixed, to remain to a determinate perſon, after the par- 


> Plowd. 25. 1 Rep. 66. | 7 3 Rep. 21. 
Y 1 Rep. 138. | 
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ticular eſtate is ſpent. As if A be tenant for twenty years, 
remainder to B in fee; here B's is a veſted remainder, which 
nothing can defeat, or ſet aſide. 


CONTINGENT or executory remainders (whereby no preſent 


| intereſt paſſes) are where the eſtate in remainder is limited to 


take effect, either to a dubious and uncertain per/or,, or upon 
a dubious and uncertain event; ſo that the particular eſtate 
may chance to be determined, and the remainder never take 
effect *, 


FirsT, they may be limited. to a dubious and uncertain 
perſon. As if A be tenant for life, with remainder to B's 
eldeſt ſon (then unborn) in tail; this is a contingent re- 
mainder, for it 1s uncertain what B will have a ſon or 
no; but the inſtant that a ſon is born, the remainder is no 
longer contingent, but veſted. Though, if A had died be- 
fore the contingency happened, that is, before B's ſon was 
born, the remainder would have been abſolutely gone; for 
the particular eſtate was determined before the remainder 
could veſt. Nay, by the ſtrict rule of law, if A were tenant 
for life, remainder to his own eldeſt ſon in tail, and A died 
without iſſue born, but leaving his wife eſeint or big with 
child, and after his death a poſthumous ſon was born, this 
ſon could not take the land, by virtue of this remainder ; for 
the particular eſtate dermal before there was any perſon 
meſe, in whom the remainder could veſt *. But, to remedy 
this hardſhip, it is enacted by ſtatute 10 & 11 W. III. c. 16. 
that poſthumous children ſhall be capable of taking in re- 
mainder, in the ſame manner as if they had been born in 
their father's lifetime: that is, the remainder is allowed to 
veſt in them, while yet in their mother's womb ". 


Tr1s ſpecies of contingent remainders, to a perſon not in 
being, muſt however be limited to ſome one, that may by 


common poiſibility, or potentia propinqua, be in t at or 


before the particular eſtate determines “. As if an eſtate be 


5 3 Rep. 20. : 1 . Vol. I. pag. 130. 
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made to A for life, remainder to the heirs of B: now, if 1 
dies before B, the remainder is at an end; for during I 
life he has no heir, nemo eff haeres viventis : but if B dig 
firſt, the remainder then immediately veſts in his heir, wh; 
will be entitled to the land on the death of A. This is 
good contingent remainder, for the poſſibility of B's dying 
before A is potentia propinqua, and therefore allowed in law! 
But a remainder to the right heirs of B (if there be no ſu 
perſon as B in , is void /. For here there muſt two con. 
tingencies happen; firſt, that ſuch a perſon as B ſhall be 
born; and, ſecondly, that he ſhall alſo die during the con. 
tinuance of the particular eſtate ; which make it potent 
remotęſſima, a moſt improbable poſſibility. A remainder to 
man's eldeſt fon, who hath none (we have ſeen) is good; 
for by common poſſibility he may have one; but if it b. 
limited in particular to his fon John, or Richard, it is bad, 
if he have no ſon of that name; for it is too remote a poſi- 
bility that he ſhould not only have a ſon, but a ſon of a parti 
cular name*. A limitation of a remainder to a baſtard he- 
fore it is born, is not good“: for though the law allows the 
poſſibility of having baſtards, it preſumes it to be a very re- 
mote and improbable contingency. Thus may a remainder 
be contingent, on account of the uncertainty of the pe 
who is to take it. 


A REMAINDER may alſo be contingent, where the perſon 
to whom it is limited is fixed and certain, but the event upon 
which it is to take effect is vague and uncertain. As, where 
land is given to A for life, and in caſe B ſurvives him, then 


with remainder to B in fee: here B is a certain perſon, but 4 
the remainder to him 1s a contingent remainder, depending 4 
upon a dubious event, the uncertainty of his ſurviving 4. 1 
During the joint lives of A and B it is contingent; and it Þ in 
dies firſt, it never can veſt in his heirs, but is for ever gone; 9 
but if A dies firft, the remainder to B becomes veſted. 8 

Xx Co. Litt. 378. | 2 5 Rep. 5. WY 

y Hob. 33. 4 Civ. LI z. 50g. 0 
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CoxnTINGENT remainders of either kind, if they amount 
to a freehold, cannot be limited on an eſtate for years, or any 
other particular eſtate, leſs than a freehold. Thus if land 
be granted to A for ten years, with remainder in fee to the 
right heirs of B, this remainder is void: but if granted to 
A for life, with a like remainder, it is good. For, unleſs 
the frechold paſſes out of the grantor at the time when the 
remainder is created, ſuch freehold remainder is void: it 
cannot paſs out of him, without veſting ſomewhere ; and 
in the caſe of a contingent remainder it mult veſt in the par- 
ticular tenant, elſe it can veſt no where: unleſs therefore 
the eſtate of ſuch particular tenant be of a freehold nature, 
the freehold cannot veſt in him, and conſequently the re- 
mainder 1s void. 


ConTINGENT remainders may be defeated, by deſtroying 
or determining the particular eſtate upon which they depend, 
before the contingency happens whereby they become veſted®, 
Therefore when there is tenant for life, with divers remain- 
ders in contingency, he may, not only by his death, but by 
alienation, ſurrender, or other methods, deſtroy and deter- 
mine his own life-eſtate, before any of thoſe remainders veſt; 
fn the conſequence of which is that he utterly defeats them all. 
As, if there be tenant for life, with remainder to his eldeſt 
ſon unborn in tail, and the tenant for life, before any ſon is 
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ſon 2 
born, ſurrenders his life-eſtate, he by that means defeats the 
10)! . . — . - o . 
i remainder in tail to his fon: for his ſon not being in , 
er o . . f 
| when the particular eſtate determined, the remainder could 
et | 
** not then veſt; and, as it could not veſt then, by the rules 
u : ; 
: before laid down, it never can veſt at all. In theſe caſes 
INT th | - . . 
1 therefore it is neceſſary to have truſtees appointed to preſerve 
R the contingent remainders; in whom there is veſted an eſtate 
9 . * . * 
in remainder for the life of the tenant for life, to commence 
IC; 


when his eſtate determines. If therefore his eſtate for life - 
determines otherwiſe than by his death, the eſtate of the 
truſtces, for the reſidue of his natural life, will then take 
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effect, and become a particular eſtate in poſſeſſion, ſufficient 
to ſupport the remainders depending in contingency. This 
method is ſaid to have been invented by fir Orlando Bridg- 
man, fir Geoffrey Palmer, and other eminent council, who 
betook themſelves to conveyancing during the time of the 
civil wars; in order thereby to fecure in family ſettlements a 
proviſion for the future children of an intended marriage, 


who before were uſually left at the mercy of the particular 


tenant for life 4: and when, after the reſtoration, thoſe gen- 
tlemen came to fill the firſt offices of the law, they ſupported 
this invention within reaſonable and proper bounds, and in- 
troduced it into general uſe. 


Trvs the ſtudent will obſerve how much nicety is required 
in creating and ſecuring a remainder ; and I truſt he will 
in ſome meaſure ſee the general reaſons, upon which this 
nicety is founded. It were endleſs to attempt to enter upon 
the particular ſubtilties and refinements, into which this 
doctrine, by the variety of caſes which have occurred in the 


courſe of many centuries, has been ſpun out and ſubdivided: 


neither are they conſonant to the deſign of theſe elementary 
diſquiſitions. I muſt not however omit, that in deviſes by 
laſt will and teſtament, (which, being often drawn up when 
the party is znops. conſilii, are always more favoured in con- 
ſtruction than formal deeds, which are preſumed to be made 
with great caution, fore-thought, and advice) in theſe deviſes, 
I fay, remainders may be created in ſome meaſure contrary 
to the rules before laid down : though our lawyers will not 
allow ſuch diſpoſitions to be ſtrictly remainders; but call 
them by another name, that of executory ye, or deviſes 
hereafter to be executed. 


An executory deviſe of lands is ſuch a diſpoſition of them 
by will, that thereby no eſtate veſts at the death of the deviſor, 
but only on ſome future contingency. It differs from a re- 
mainder in three very material points : 1. 'That it needs not 


4 See Moor. 486. 2 Roll. Abr. 797. pl. 12. 2 Sid. 159. 2 Chan. Rep. 170: 
12 any 
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any particular eſtate to ſupport it. 2. That by it a fee- 
imple or other leſs eſtate, may be limited after a fee-ſimple. 
3. That by this means a remainder may be limited of a chattel 
intereſt, after a particular eſtate for life created in the ſame. 


1. Tux firſt caſe happens when a man deviſes a future 
eſtate to ariſe upon a contingency z and, till that contingency 
happens, does not diſpoſe of the fee-ſimple, but leaves it to 
deſcend to his heir at law. As if one deviſes land to a feme- 
ſole and her heirs, upon her day of marriage: here is in effect 
a contingent remainder without any particular eſtate to ſup- 
port it; a freehold commencing in futuro. This limitation, 
though it would be void in a deed, yet is good in a will, by 
way of executory deviſe ?. For, ſince by a deviſe a freehold 


may paſs without corporal tradition or livery of ſeiſin, (as it 


muſt do, if it paſſes at all) therefore it may commence in 
futuro ; becauſe the principal reaſon why it cannot commence 
in futuro in other caſes, is the neceſſity of actual ſeiſin, which 
always operates in praeſenti, And, ſince it may thus com- 
mence in futuro, there is no need of a particular eſtate to ſup- 
port it; the only uſe of which is to make the remainder, by 
its unity with the particular eſtate, a preſent intereſt. And 
hence alſo it follows, that ſuch an executory deviſe, not be- 
ing a preſent intereſt, cannot be barred by a recovery, ſuf- 
fered before it commences f. | 


2, By executory deviſe a fee, or other leſs eſtate, may be 
limited after a fee. And this happens where a deviſor deviſes 
his whole eſtate in fee, but limits a remainder thereon to 
commence on a future contingency. As if a man deviſes 
land to A and his heirs; but, if he dies before the age of 
twenty-one, then to B and his heirs : this remainder, though 
void in a deed, is good by way of executory deviſe, But, 
in both theſe ſpecies of executory deviſes, the contingencies 
ought to be ſuch as may happen within a reaſonable time; as 
within one or more life or lives in being, or within a mode- 


e 1 Sid. 153. | s 2 Mod, 289. 
f Cro. Jac, 593 . 
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rate term of years; for courts of juſtice will not indulge even 
wills, ſo as to create a perpetuity, which the law abhors 
| becauſe byperpetuities, (or the ſettlement of an intereſt, which 
ſhall go in the ſucceſſion preſcribed, without any power of 
alienation *) eſtates are made incapable of anſwering thoſe 
ends, of ſocial commerce, and providing for the ſudden con. 
tingencies of private life, for which property was at fir} 


eſtabliſhed. The utmoſt length that has been hitherto al. 


lowed for the contingency of an executory deviſe of either 
kind to happen in, is that of a life or lives in being, and one 
and twenty years afterwards. As when lands are deviſed ty 
ſuch unborn ſon of a feme-covert, as ſhall farſt attain the age 
of twenty-one, and his heirs ; the utmoſt length of time tha: 
can happen before the eſtate can veſt, is the life of the mother 
and the ſubſequent infancy of her ſon : and this hath beey 
decreed to be a good executory devile *. 


3. By executory deviſe a term of years may be given to 


one man for his life, and afterwards limited over in remainder | 


to another, which could not be done by deed : for by law the 
firſt grant of it, to a man for life, was a total diſpoſition of 
the whole term ; a life eſtate being 1 of a higher and 
larger nature than any term of years l. And, at firſt, the 
courts were tender, even in the caſe of a will, of reſtraining 
the deviſee for life from aliening the term; but only held, 
that in caſe he died without exerting that act of ownerſhip, 
the remainder over ſhould then take place ®: for the reſtraint 
of the power of alienation, eſpecially in very long terms, was 
introducing a ſpecies of perpetuity. But, ſoon afterwards, 
it was held n, that the deviſee for life hath no power of alicn- 
ing the term, ſo as to bar the remainder-man : yet, in order 
to prevent the danger of perpetuitics, it was ſettled e, that 
though ſuch remainders may be limited to as many hors 
ſuccellively as the deviſor thinks proper, yet they muſt all be 


h 12 Mod. 287. 1 Vern. 164. m Bro. tit. chatt:les. 23. DyCts 74 
1 Salk. 229. N Dyer. 358. 8 Rep. G9. 
* Forr. 232 o 1 Sid. 451. 
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18 Rep. 95. 
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in eſſe during the life of the firſt deviſee; for then all the 
candles are lighted and are conſuming together, and the ul- 
timate remainder is in reality only to that remainder- man 
who happens to ſurvive the reſt: and it was alſo ſettled, that 
ſuch remainder may not be limited to take effect, unleſs up- 
on ſuch contingency as muſt happen (i at all) during we 
life of the firſt deviſee ?. 


Tnus much for ſuch eſtates in expectaney, as are created 
by the expreſs words of the parties themſelves ; the moſt in- 
tricate title in the law. There is yet another ſpecies, which 
is created by the act and operation of the law itſelf, and this 
is called a reverſion. 


III. An eſtate in reverſon is the reſidue of an eſtate left in 
the grantor, to commence in poſleſhon after the determination 
of ſome particular eſtate granted out by him 1, Sir Edward 
Coke © deſcribes a reverſion to be the returning of land to the 
grantor or his heirs after the grant is over. As, if there be 
a gift in tail, the reverſion of the fee is, without any ſpecial 
reſervation, veſted in the donor by act of law: and ſo all 
the reverſion, after an eſtate for life, years, or at will, con- 
tinues in the leflor. For the fce-hmple of all lands muſt 
abide ſomewhere ; and if he, who was before poſſeſſed of the 
whole, carves out of it any imaller eſtate, and grants it away, 
whatever is not ſo granted remains in him. A rever gon is 
never therefore created by deed or writing, but ariſes from 
conſtruction of law; a remainder can never be limited, un- 
leſs by either deed or deviſe. But both are equally transfer- 
rable, when actually veſted, being both eſtates 12 prazſenti, 
though taking effect in futuro. 


Tre doctrine of reverſions is plainly derived from the 
feodal conſtitution. For, when a feud was granted to a 
man for life, or to him and his iſſue male, rendering either 
rent, or other ſervices; then, on his death or the failure of 
iſſue male, the feud was determined and reſulted back to the 


P Skinn. 341. 3 P. Wus. 3 58. r 1 Inſt, 142, 
1 Co. Litt, 22, 


lord 
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lord or proprietor, to be again diſpoſed of at his pleaſure, 
And hence the uſual incidents to reverſions are ſaid to be 
fealty and rent. When no rent 1s reſerved on the particular 
eſtate, fealty however reſults of courſe, as an incident quite 
inſeparable, and may be demanded as a badge of tenure, or 
acknowlegment of ſuperiority; being frequently the only 
evidence that the lands are holden at all. Where rent is re- 
ſerved, it is alſo incident; though not inſeparably ſo, to the 
reverſion . The rent may be granted away, reſerving the 
reverſion; and the reverſion may be granted away, reſerving 
the rent; by ſpecial words: but by a general grant of the re- 
1 verſion, the rent will paſs with it, as incident thereunto; 
though by the grant of the rent generally, the reverſion will 
not paſs. The incident paſſes by the grant of the principal, 
but not e converſo : for the maxim of law is © accefſſorium non 
6 ducit, ſed ſequitur, ſuum principale t.“ 


THEsE incidental rights of the reverſioner, and the reſpec- 
tive modes of deſcent, in which remainders very frequently 
differ from reverſions, have occaſioned the law to be care- 
ful in diſtinguiſhing the one from the other, however inac- 
curately the parties themſelves may deſcribe them. For if 
one, ſeiſed of a paternal eſtate in fee, makes a leaſe for life, 
with remainder to himſelf and his heirs, this is properly a 
mere reverſion ®, to which rent and fealty ſhall be incident; 
and which ſhall only deſcend to the heirs of his father's 
blood, and not to his heirs general, as a remainder limited 
to him by a third perſon would have done ” : for it is the old 
eſtate, which was originally in him, and never yet was 
out of him. And ſo likewiſe, if a man grants a leaſe for 
life to A, reſerving rent, with reverſion to B and his heirs, 
B hath a remainder deſcendible to his heirs general, and not 
a reverſion to which the rent is incident; but the grantor 
ſhall be entitled to the rent, during the continuance of A's 


* 
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Ix order to aſſiſt ſuch perſons as have any eſtate in remain- 
der, reverſion, or expectancy, after the death of others, 
a;ainſt fraudulent concealments of their deaths, it is enacted 
by the ſtatute 6 Ann. c. 18. that all perſons on whoſe lives 
any lands or tenements are holden, ſhall (upon application 
to the court of chancery and order made thereupon) once in 
every year, if required, be produced to the court, or it's 
commiſſioners 3 or, upon neglect or refuſal, they ſhall be 
taken to be actually dead, and the perſon entitled to ſach 
expeCtant eſtate may enter upon and hold the lands and teue- 
ments, till the party ſhall appear to be living. 


BEFORE we conclude the doctrine of remainders and re- 
verſions, it may be proper to obſerve, that whenever a greater 
eſtate and a leſs coincide and meet in one and the fame per- 
ſon, without any intermediate eſtate ?, the leſs is immediately 
annihilated 3 or, in the law phraſe, is ſaid to be merged, that 
is, funk or drowned in the greater. 'Thus, if there be 
tenant for years, and the reverſion in ſee- ſimple defcends to 
or is purchaſed by him, the term of years is merged in the 
inheritance, and ſhall never exiſt any more. But they muſt 
come to one and the ſame perſon in one and the ſame right; 
elſe, if the freehold be in his own right, and he has a term 
in right of another ſen auter droit) there is no merger. 
Pere ae, if tenant for years dies, and makes him who hath 
the reverſion in fee his executor, whereby the term of years 
relts alſo in him, the term ſhall not merge; for he hath the 
fee in his own right, and the term of years in the right of the 
teſtator, and ſubject to his debts and legacies. So alſo, if he 
who hath the reverſion i in fee marries oh rene for years, 
there is no merger ; for he hath the inheritance in his own 
ficht, the leaſe in the right of his wife 2. An eſtate-tail is 
an exception to this rule : for a man may have in his own 
right both an eſtate tail and a reverſion in fee; and the eſtate- 
tall, though a leſs eſtate, ſhall not merge in the fee *®, For 
cates-tail are protected and preſerved frag merper by the 

3 Lev. 437. 2 2 Rep. 61. 8 Rep. 74. 
* Plow. 418. Cro, Jac. 275. Co. Litt. 338. 
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operation and conſtruction, though not by the expreſs words, 
of the ſtatute de denis : which operation and conſtruction 
have probably ariſen upon this conſideration ; that, in the 
common caſes of merger of eſtates for life or years by uniting 
with the inheritance, the particular tenant hath the ſole in. 
tereſt in them, and hath full power at any time to defeat, 
deſtroy, or ſurrender them to him that hath the reverſion; 
therefore, when ſuch an eſtate unites with the reverſion in 
ſee, the law conſiders it in the light of a virtual ſurrender 
the inferior eſtate ®. But, in an eſtate-tail, the caſe is other. 
wiſe : the tenant for a long time had no power at all over i, 
ſo as to bar or to deſtroy it, and now can only do it by ce. 
tain ſpecial modes, by a fine, a recovery, and the like e: i 
would therefore have been ſtrangely improvident, to har 
permitted the tenant in tail, by purchaſing the reverſion i 
fee, to merge his particular eſtate, and defeat the inberitane 
of his iflue : and hence it has become a maxim, that a b. 
nancy in tail, which cannot be ſurrendered, cannot allo k 
merged in the fee. | 


h Cro. Eliz. 302. © See pag. 116. 
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i E come now to treat of eſtates, with reſpect to the 
have number and connexions of their owners, the tenants 


n in cho occupy and hold them. And, conſidered in this view, 
ettates of any quantity or length of duration, and whether 
they be in actual poſſeſſion or expectancy, may be held in 
four different ways; in ſeveralty, in joint-tenancy, in co- 
parcenary, and in common. 


I. HE that holds lands or tenements in /everalty, or is ſole 
enant thereof, is he that holds them in his own right only, 
without any other perſon being joined or connected with him 
in point of intereſt, during his eſtate therein. This is the 
moſt common and uſual way of holding an eſtate ; and 
herefore we may make the ſame obſervations here, that we 
lid upon eſtates in poſſeſſion, as contradiſtinguiſned from 
oe in expectancy, in the preceding chapter: that there is 
ttle or nothing peculiar to be remarked concerning it, ſince 
l eſtates are ſuppoſed to be of this ſort, unleſs where they 
are expreſsly declared to be otherwiſe ; and that in laying 
own general rules and doctrines, we uſually apply them to 
uch eſtates as are held in ſeveralty. I ſhall therefore proceed 
0 conſider the other three ſpecics of eſtates, in which there 
always a plurality of tenants. 


Il. AN eſtate in foint-tenancy is where lands or tenements 
re granted to two or more perſons, to hold in fee-{imple, 
etal, for life, for years, or at will. In conſequence of 


M 2 ſuch 
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ſuch grants an eſtate is called an eſtate in joint-tenancy: 
and ſometimes an eſtate in jointui ec, which word as well z 
the other figniſies an union or conjunction of intereſt; thoug 
in common ſpeech the term ortrre, IS now uſually en 
fined to that joint eſtate, which by virtue of the ſtatut 
27 Hen. VIII. c. 10. is frequently veſted in the huſband an 

wife before marriage, as a full ſatisfaction and bar of the 
woman's dower b. 


In unfolding this title, and the two remaining ones in the 
preſent chapter, we will firſt inquire, how theſe eſtates my 
be created; next, their properties and reſpective incidents ; and 


laſtly, how they may be /evered or deſtroyed. 


I. THe creation of an eſtate in joint-tenancy depends a 
the wording of the deed or deviſe, by which the tenants chin 
title; for this eſtate can only ariſe by purchaſe or gra, 
that is, by the act of the parties, and never by the meread 
of law. Now, if an eſtate be given to a plurality of perlon 
without adding any reſtrictive, excluſive, or explanatir 
words, as if an eſtate be granted to A and B and their he 
this makes them immediately joint-tenants in fee of the [an 
For the law interprets the grant ſo as to make all parts ot 
take effect, which can only be done by creating an equa 
eſtate in them both. As therefore the grantor has thus unt 
their names, the law gives them a thorough union in all oth 
reſpects. For, 


2. THz properties of a joint eſtate are derived from I! 
unity, which is fourfold ; the unity of ere, the units" 
zitle, the unity of time, and the unity of poſſefſicn : . 
other words, joint-tenants have one and the ſame inte rel 
accruing by one and the ſame conveyance, commenciiy 5 
one and the ſame time, and held by one and the ſame und 


* de d poſſeſſion. 


FIRST, they mult have one and the ſame 7 ert. 02 
joint-tenant cannot be entitled to one period of f durain 0 
quantity of intereſt in lands, and the other to a differ. 


a Litt. &. 277. b See pag. 137. 
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« Il, ne cannot be tenant for life, and the other for years: 
ner, one cannot be tenant in fee, and the other in tail ?. But, if 
ell » ind be limited to A and B for their lives, this makes them 


5oint-tenants of the freehold 3 if to A and B and their heirs, 
+ makes them joint-tenants of the inheritance 4. If land be 
rranted to A and B for their lives, and to the heirs of A; 
ere A and B are joint-tenants of the freehold during their 
eſoective lives, and A has the remainder of the fee in ſeve- 
ty: or, if land be given to A and B, and the heirs of the 
body of A; here both have a joint eſtate for life, and A hath 
a ſeveral remainder in tail *. Secondly, joint-tenants muſt 
allo have an unity of zitle: their eſtate mult be created by one 
nd the ſame act, whether legal or illegal; as by one and the 
fame grant, or by one and the fame diſſeiſin . Joint-tenancy 
innot ariſe by deſcent or act of law; but merely by purchaſes 
or acquiſition by the act of the party: and, unleſs that act 
e one and the ſame, the two tenants would have different 
tiles; and if they had different titles, one might prove good, 
and the other bad, Which would abſolutely deſtroy the join- 
ture. Thirdly, there muſt alſo be an unity of time their 
eſtates muſt be veſted at one and the fame period, as well as 
dy one and the ſame title. As in caſe of a preſent eſtate 
made to A and B; or a remainder in fee to A and B after a 
particular eſtate z in either caſ A and Þ are joint-tenants of 
this preſent eſtate, or this veſtea remainder. But if, after a 
aſe for life, the remainder be limited to the heirs of A and 
B; and during the continuance of the particular eſtate A 
dies, which veſts the remainder of one moiety in his heir; 
and then B dies, whereby the other moiety becomes veſted in 
i tte heir of B: now A's heir and B's heir are not joint-tenants 
or, cl this remainder, but tenants in common; for one moiety 
\: oo Mic ited at one time, and the other moiety veited at another k. 
et, where a feoffment was made to the uſe of a man, and 
ch wife as he ſhould afterwards marry, for term of their 
lres, and he afterwards married; in this caſe it ſeems to have 
been held that the huſband and wife had a joint-eſtate, though 
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veſted at different times ?: becauſe the 2 of the wife's eſtate 
was in abcyance and dormant till the intermarriage ; and, 
being then awakened, had relation back, and took efeg 
from the original time of creation. Laſtly, in joint-tenang, 
there mult be an unity of pee. Joint-tenants are ſoid v 
be ſeiſed per my et per tout, by the half or moiety, and by all, 
that is, they each of them have the entire pofleſhon, as wel 
of every parcel as of the whole *, They have not, one of them 
a ſeiſin of one half or moiety, and the other of the other 
moiety z neither can one be excluſively ſeiſed of one acre, and 

his companion of another; but each has an undivided moicty 
of the whole, and not the whole of an undivided moiety! 
And therefore, if an eſtate in fee be given to a man and hi 
wife, they are neither properly joint-tenants, nor tenants in 
common: for huſband and wife being conſidered as one per- 
ſon in law, they cannot take the eſtate by moieties, but both 
are ſeiſed of the entirety, per tout et non per my ; the conſe 
quence of which is, that neither the huſband nor the wife en 
diſpoſe of any part without the aſſent of the other, but the 
whole muſt remain to the ſurvivor k. 


Uron theſe principles, of a thorough and intimate union 
of intereſt and poſſeſſion, depend many other conſequence 
and incidents to the joint-tenant's eſtate. If two joint-tenants 
let a verbal leaſe of their land, reſerving rent to be paid to 
one of them, it ſhall enure to both, in reſpect of the join ! 


: X . 0 
reverſion l. If their leflee ſurrenders his leaſe to one of them, 
- 1 . ( 
it ſhall alſo enure to both, becaufe of the privity, or relation 
of their eſtate n. On the ſame reaſon, livery of ſeiſin, made 
to one joint-tenant, ſhall enure to both of them: and the in 
entry, or re- entry, of one joint-tenant is as effectual in a d 
as if it were the act of both *. In all actions alſo relating u el 
their joint eſtate, one joint- tenant cannot ſue or be ſued with 0: 
out joining the other. But if two or more joint-tenants be I 1: 

| Yo 
£ Dyer, 3400. 1 Rep. 101. Ar. to cui in Dita. 8. 2 Vern. 1281 G 
h Litt. §. 288. 5 Rep. 10. 2 Lev. 39. ill 
i Quilibet tatum tenet et nibil tenct ; I Co. Litt. 214. | he 
feiticet, tetum in communi, et nibil ſepara- m bid. 192. 
tim per ſe. Bract. J. 5. tr. 5. c. 26. n hid. 49. | g 
4 Litt. §. 665. Co. Litt. 187. Bro. © Lid. 319. 364. P Lid. 195 : 


7 | ſeiſcd 
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"ate i feiſed of an advowſon, and they preſent different clerks, the 
and, biſhop may refuſe to admit either : becauſe neither joint- 
ec tenant hath a ſeveral right of patronage, but each is ſeiſed of 
9 the whole: and, if they do not both agree within ſix months, 


1d to the right of preſentation ſhall lapſe. But the ordinary 
all, may, if he pleaſes, admit a clerk preſented by either, for the 


by | 

well good of the church, that divine ſervice may be regularly per- 1 
hen formed ; which is no more than he otherwiſe would be en- 9 
ther titled to do, in cafe their diſagreement continued, ſo as to 1 
z and incur a lapſe : and, if the clerk of one joint-tenant be ſo ad- HB 
biet mitted, this ſhall keep up the title in both of them; in re- 1 
eth ſpect of the privity and union of their eſtate 2. Upon the no 
d hi ſame ground it is held, that one joint-tenant cannot have an 15 | 
ts 10 action againſt another for treſpaſs, in reſpect of his land * ; 1 
1 for each has an equal right to enter on any part of it. But 0 : | 
both one joint-tenant is not capable by himſelf to do any act, Þ 
ole which may tend to defeat or injure the eſtate of the other; iÞ 
© cn as to let leaſes, or to grant copyholds 5 : and, if any waſte i f 
t tle be done, which tends to the deſtruction of the inheritance, 1 

one joint-tenant may have an action of waſte againſt the "WP 
1 other, by conſtruction of the ſtatute Weſtm. 2. c. 22 . 80 1 
= too, though at common law no action of account lay for one 5 
0 joint-tenant againſt another, unleſs he had conſtituted him « bi 
11 his bailiff or receiver, yet now by the ſtatute 4 Ann. c. 16. ; 1 Ly: 
join joint-tenants may have actions of account againſt each other, 4: 1 
W for receiving more than their due thare of the profits of the iN {| 
1 tenements beld! in joint-tenancy. wh Le 
nade FRoM the ſame principle alſo ariſes the remaining g orand 1 
Uthe incident of joint eſtates; vz. the doctrine of ſurvivorſhip : | 
lar BY by which when two or more perſons are ſeiſed of a joint 
1g toll cltate, of inheritance, for their own lives, or per auter vie, 
vith- or are jointly poſſeſſed of any chattel intereſt, the entire te- 


ts be WW nancy upon the deceaſe of any of them remains to the ſurvi- 
vors, and at length to the laſt ſurvivor ; and he ſhall be en- 
itled to the whole eſtate, whatever it be, whether an in- 

| keritance or a common freehold only, or even a leſs eſtate * 


q Co. Litt. 18 5. t 2 Inft. 403. 
195. * 3 Leon. 262. u Co. Litt. 200. 
eiſcd 1 Leon. 234. Litt. S. 280, 281. N 
M 4 This 
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This is the natural and regular conſequence of the union and 
entirety of their intereſt. The intereit of two joint-tenants 
is not only equal or ſimilar, but alfo is one and the ſame, 
One has not originally a diſtinct moiety from the other; but, 
if by any ſubſequent act (as by alienation or forfeiture of 
either) the intereſt becomes ſeparate and diſtinct, the joint- 
tenancy inſtantly ceaſes. But, while it continues, each of 
two joint-tenants has a concurrent intereſt in the whole; and 
therefore, on the death of his companion, the ſole intereſt 
in the whole remains to the ſurvivor. For the intereſt, 
which the ſurvivor originally had, is clearly not deveſted by 
the death of his companion; and no other perſon can now 
claim to have a yoint eſtate with him, for no one can now 
have an intereſt in the whole, accruing by the ſame title, and 
taking effect at the ſame time with his own ; neither can any 
one claim a ſeparate intereſt in any part of the tenements; 
for that would be to deprive the ſurvivor of the right which 
he has in all, and every part. As therefore the ſurvivor' 
original intereſt in the whole till remains; and as no one 
can now be admitted, either jointly or ſeverally, to any ſhare 
with him therein; it follows, that his own intereſt muſt now 
be entire and feveral, and that he ſhall alone be entitled to 
the whole eſtate {whatever it be) that was created by the 
original grant. 


ufs right of ſurvivorſhip is called by our antient authors“ 
the 75 accre/cend;, becauſe the right, upon the death of one 
joint-tenant, accumulates and increaſes to the ſurvivors; or, as 
they themſelves expreſs it, © pars j/la communis accreſcit ſaber— 
6 /{itibus, de perſona in perſonam, ufque ad ultimam ſuperſtiten.” 
And this jus accreſcendi ought to be mutual; which I appre- 
hend to be one reaſon why ncither the king v, nor any cor- 
porztion *, can be a joint-tenant with a private perſon. For 
here 18 no mutuality : the private perſon has not even the re- 
moteſt chance of being ſeiſed of the entirety, by benefit of 
ſuryivorſnip; for the king and the corporation can never dis. 


* Bracton. J. 4. tr. 3. c. 9. Ye. 3. y Co. Litt. 190. Finch, L. 83. 
Fleta. fo Zo Co 4+» 2 2 Lev. 12. : 
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d ER 
: 3. We are, lailly, to inquire, how an eſtate in joint- 
= tenancy may be ſevered and deſtroyed. And this may be done 


by deſtroying any of it's conſtituent unities. 1. That of 
of time, which reſpects only the original commencement of the 
joint-eſtate, cannot indeed, (being now paſt) be affected by 
any ſubſequent tranſactions. But, 2. The joint-tenants' 
eltate may ve deſtroyed, without any alienation, by merely 
diſuniting their poe//ron. For joint-tenants being ſeiſed per 
my et per tout, every thing that tends to narrow that intereſt, 
lo that they ſhall not be ſeiſed throughout the whole, and 
throughout every part, is a ſeverance or deſtruction of the 
jointure. And therefore, if two joint-tenants agree to part 
their lands, and hold them in ſeveralty, they are no longer 
joint-tenants; for they have now no joint-intereſt in the 
whole, but only a ſeveral intereſt reſpectively in the ſeveral 
parts. And for that reaſon alſo, the right of ſurvivorſhip is 
by ſuch ſeparation deſtroyed *. By common law all the joint- 
tenants might agree to make partition of the lands, but one 
of them could not compel the other ſo to do“: for, this 
being an eſtate originally created by the act and agreement 
of the parties, the law would not permit any one or more of 
them to deſtroy the united poſſeſſion without a ſimilar uni- 
rerſal conſent. But now by the ſtatutes 31 Hen. VIII. c. 1. 
and 32 Hen. VIII. c. 32. joint-tenants, either of inheritances 
or other leſs eſtates, are compellable by writ of partition to 
divide their lands © 3. The jointure may be deſtroyed by 
deſtroying the unity of title. As if one joint-tenant alienes 
and conveys his eſtate to a third perſon : here the joint- 
tenancy is ſevered, and turned into tenancy in common*; for 
the grantee and the remaining joint-tenant hold by different 
titles, (one derived from the original, the other from the 
ſubſequent, grantor) though, till partition made, the unity 
of pofleſſion continues, But a deviſe of one's ſhare by will 
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is no ſcverance of the jointure: for no teſtament takes effect 
till after the death of the teſtator, and by ſuch death the right 
of the ſurvivor (which accrued at the original creation of the 
eſtate, and has therefore a priority to the other ©) is already 
veſted f. 4. It may alſo be deſtroyed, by deſtroying the unity 
of interęſt. And therefore, if there be two joint-tenants for 
life, and the inheritance is purchaſed by or deſcends upon 
either, it is a ſeverance of the jointure 5 : though, if an eſtate 
78 * limited to two for life, and after to the heirs of 
one of them, the frechold ſhall remain in jointure, without 
merging in the inheritance; becauſe, being created by one 
and the ſame conveyance, they are not ſeparate eſtates, 
(which is requiſite in order to a merger) but branches of one 
entire eſtate b. In like manner, if a joint-tenant in fee makes 
a leaſe for life of his ſhare, this deteats the jointure i; for it 
deſtroys the unity beth of title and of intereſt. And, when- 
ever or by whatever means the jointure ceaſes or is ſevered, 
the right of ſurvivorſhip or us accreſcendi the ſame inſtant 
ceaſes with it *. Yet, if one of three joint-tenants alienes his 
ſhare, the two remaining tenants {till hold their parts by 
joint-tenancy and ſurvivorſhip!: and, if one of three joint- 
tenants releaſes his ſhare to one of his companions, though 
the joint-tenancy is deſtroyed with regard to that part, yet 
the two remaining parts are ſtill held in jointure n; for they 
ſtill preſerve their original conſtituent unities. But when, 
by any act or event, different intereſts are created in the 
ſeveral parts of the eſtate, or they are held by different titles, 
or if merely the poſſeſhon 1s ſeparated ; ſo that the tenants 
have no longer theſe four indiſpenſible properties, a ſame- 
neſs of intereſt, and undivided poſſeſſion, a title veiling at 
one and the ſame time, and by one and the fame act or grant 
the jointure is inſtantly diſſolved. 


e Jus accreſcendi praefertur ultimae vo- k Nb de re accreſcit ei, qui v 
ljuntati. Co. Litt. 185. in re quando jus accreſceret Valet. Co, 

f Litt. §. 287. Litt. 188. | 

E Cro. Eliz. 470. I Litt. S. 294. 

h 2 Rep. 60. Co. Litt. 192, m bid. §. 394, 


I Litt. &, 3023 303. 
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In general it is advantageous for the joint-tenants to diſ- 
ſolve the jointure; ſince thereby the right of ſurvivorſhip is 
taken away, and each may tranſmit his own part to his own 
heirs. Sometimes however it is diſadvantageous to diſſolve 
the joint eſtate : as if there be joint-tenants for-life, and they 
make partition, this diffolves the jointure; and, though be- 
fore they each of them had an eſtate in the whole for their 
own lives and the life of their companion, now they have an 
eſtate in a moiety only for their own lives merely; and, on 
the death of either, the reverſioner ſhall enter on his motety *. 
And therefore, if there be two joint-tenants for life, and one 
grants away his part for the life of his companion, it is a 
forfeiture“: for in the firſt place, by the ſeverance of the 
jointure he has given himſelf in his own moiety only an eſtate 
for his own life; and then he grants the ſame land for the 
life of another: which grant, by a tenant for his own liſe 
merely, is a forfeiture of his eſtate ?; for it is creating an 
eſtate which may by poſhbility laſt longer than that which 
he is legally entitled to. 


III. An eſtate held in coparcenary is where lands of inhe- 
ritance deſcend from the anceſtor to two or more perſons. It 
ariſes either by common law, or particular cuttom. By 
common law: as where a perſon ſeiſed in fee-ſimple or in 
fee-tail dies, and his next heirs are two or more females, his 
daughters, ſiſters, aunts, couſins, or their repreſentatives 


in this caſe they ſhall all inherit, as will be more fully ſhewn, 


when we treat of deſcents hereafter : and theſe co-heirs are 
then called coparceners; or, for brevity, parceners only 9. 
Parceners by particular cuſtom are where lands deſcend, as 
in gavelkind, to all the males in equal degree, as ſons, bro- 
thers, uncles, Scr. And, in either of theſe caſes, all the 
parceners put together make but one heir; and have but one 
eſtate among them“. | 


Sx Tones, CG. <Q Litt. §. 2415 242. 
4 Leon. 237. 7 Thid. §. 265. 
P Co. Litt. 252. Co. Litt. 163. 
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Tar properties of parceners are in ſome reſpects like thoſe 
of joint-tenants; they having the ſame unities of intereſ, 
title, and poſſeſſion. They may ſue and be ſued jointly for 
matters relating to their own lands t: and the entry of one of 
them ſhall in ſome caſes enure as the entry of them all u. 
They cannot have an action of trefpaſs againſt each other: 
but herein they differ from joint-tenants, that they are alſo 
excluded from maintaining an action of waſte “; for copar- 
ceners could at all times put a ſtop to any waſte by writ of 
partition, but till the ſtatute of Henry the eiglith joint- 
tenants had no ſuch power. Parceners alſo differ materially 
from joint-tenants in four other points: 1. They always 
claim by deſcent, whereas joint-tenants always claim by 
purchaſe. Therefore if two ſiſters purchaſe lands, to hold 
to them and their heirs, they are not parceners, but joint- 
tenants *: and hence it likewiſe follows, that no lands can 
be held in coparcenary, but eſtates of inheritance, which are 
of a deſcendible nature; whereas not only eſtates in fee and 
in tail, but for life or years, may be held in joint-tenancy. 
2. There is no unity of zime neceſſary to an eſtate in copar- 
cenary. For if a man hath two daughters, to whom his 
eſtate deſcends in coparcenary, and one dies before the other; 
the ſurviving daughter and the heir of the other, or, when 
both are dead, their two heirs, are ſtill parceners”; the 
eſtates veſting in each of them at different times, though it 
be the ſame quantity of intercit, and held by the ſame title. 
3. Parceners, though they have an niry, have not an entirety, 
of intereſt. They are properly entitled each to the whole of 
a diſtinct moicty *; and of courſe there is no iu, accreſcendi, 
or ſurvivorſhip between them: for each part deſcends ſeverally 
to their reſpective heirs, though the unity of poſſeſſion con- 
tinues. And as long as the lands continue in a courſe of 
deſcent, and united in poſſeſſion, ſo long are the tenants 
therein, whether male or female, called parceners. But it 


t Co. Litt, 164. & Litt. S. 254. 
U Ibid. 188. 243. Doe Ein. 164+ 174. 
w 2 Inſt. 403. 2 IJbid. 163, 104. 
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the poſſeſſion be once ſevered by partition, they are no longer 


parceners, but tenants in ſeveralty; or if one parcener alienes 


her ſhare, though no partition be made, then are the lands 
no longer held in coparcenary, but in common ?. 


PARCENERS are ſo called, ſaith Littleton b, becauſe they 


may be conſtrained to make partition. And he mentions. 


many methods of making it ©; four of which are by conſent, 
and one by compulſion. The firſt is, where they agree to 


divide the lands into equal parts in ſeveralty, and that each 


ſhall have ſuch a determinate part. The ſecond is, when 
they agree to chuſe ſome friend to make partition for them, 
and then the ſiſters ſhall chuſe each of them her part accord- 
ing to ſeniority of age; or otherwite, as ſhall be agreed. 
The privilege of ſeniority is in this caſe perſonal ; for if the 
eldeſt ſiſter be dead, her iſſue ſhall not chuſe firſt, but the 
next ſiſter. But, if an advowſon deſcend in coparcenary, 
and the ſiſters cannot agree in the preſentation, the eldeſt and 
her iſſue, nay her huſband, or her aſligns, ſhall preſent alone, 
before the younger l. And the reaſon given is that the 
former privilege, of priority i in choice upon a diviſion, ariſes 
from an act of her own, the agreement to make partition 
and therefore is merely verſonal; the latter, of preſenting to 
the living, arifes from the act of the law, and is annexed 
not only to her perſon, but to her eſtate alſo. A third 
method of partition is, where the eldeſt divides, and then the 
ſhall chuſe laſt ; for the rule of law is, cujus eff di viſia, altorius 
eft electio. The fourth method is where the ſiſters agree to 
caſt lots for their ſhares. And theſe are the methods by con- 
ſent. That by compulſion is, where one or more ſuc out a 
writ of partition againit the others; whereupon the ſheriff 
ſhall go to the lands, and make partition thereof by the ver- 
dict of a jury there impanneled, and aſſign to each of the par- 
ceners her part in ſeveralty*. But there are fome things 

a Litt. §. 309. | eaſier method of carrying on the rroceed - 

b S. 241. ing s on a writ of anne: of lands heid 

c F. 243 to 264. either in joint-tenagcy, parcenary, or 


4 Co. Litt. 166. 3 Rep. 22. common, than-was uſed at the common 
© By ſtatute 8 & W. III. c. 31. an law, is chatked out and provided. 
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which are in their nature impartible. The mankon-houſe, 
common of eſtovers, common of piſcary uncertain, or any 
other common without ſtint, ſhall not be divided; but the 
eldeſt filter, if ſhe pleaſes, ſhall have them, and make the 
others a reaſonable ſatisfaction in other parts of the inhe- 
ritance: or, if that cannot be, then they ſhall have the 
profits of the thing by turns, in the ſame manner as they 


take the advowſon “. 


THERE is yet another conſideration attending the eſtate 
in coparcenary; that if one of the daughters has had an eſtate 
given with her in jrantmarriage by her anceſtor, (which we 
may remember was a ſpecies of eſtates-tail, freely given by a 
relation for advancement of his kinſwoman in marriage s) in 
this caſe, if lands deſcend from the ſume anceſtor to her and 
her ſiſters in fee- ſimple, ſhe or her heirs ſhall have no ſhare 
of them, unleſs they will agree to divide the lands fo given 
in frankmarriage in equal proportion with the reſt of the lands 
deſcending *, This mode of diviſion was known in the law 
of the Lombards i; which directs the woman ſo preferred in 
marriage, and claiming her ſhare of the inheritance, mirtere 
in confuſum cum foreribus, quantum pater aut frater ei dederit, 


| quando anibulaverit ad maritum. With us it is denominated 


bringing thoſe lands into hotchpot * : which term I ſhall explain 
in the very words of Littleton ': © it ſeemeth that this word, 
cc hetchpot, is in Engltth a pudding; for in a pudding is 
« not commonly put one thing alone, but one thing with 
cc other things together.” By this houſewifely metaphor our 
anceſtors meant to inform usm, that the lands, both thoſe given 
in frankmar:: 1285 2 and thoſe deſcending in fee- ſimple, ſhould 
be mixed and bicnded together, and chen divided in _ por- 
tions among all the daughters. But this was left to the choice 
of the ae in frankmarriage ; and if ſhe did not chuſe to 
put her lands into hotchpot, the was preſumed to be ſufficiently 


f Co. Litt. 164, 165. I J. 2. t. 14. c. 15. 
g See pag. 11 5. k Britton. c. 72. 
h Bracton. J. 2. c. 34. Litt. &. 266. 1 & 267. 

to 273. m Litt. Ye 268. 
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provided for, and the reſt of the inheritance was divided 
among her other ſiſters. The law of hotchpot took place 
then only, when the other lands deſcending from the anceſ- 
tor were fee- ſimple; for if they deſcended in tail, the donee 
in frankmarriage was entitled to her ſhare, without bringing 
her lands ſo given into hotchpot . And the reaſon is, becauſe 
lands deſcending in fee-ſimple are diſtributed by the policy 
of law, for the maintenance of all the daughters; and, if 
one has a ſufficient proviſion out of the ſame inheritance, 
equal to the reſt, it is not reaſonable that ſhe ſhould have 
more: but lands, deſcending in tail, are not dittri. ited by 
the operation of the law, but by the deſignation of the giver, 
per fermam doni ; it matters not therefore how uncqual this 
diſtribution may be. Alſo no lands, but ſuch as are given in 
frankmarriage, ſhall be brought into hotchpot ; tor no others 
are looked upon in law as given for the advancement of the 
woman, or by way of marriage-portion ®. And therefore, as 
gifts in frankmarriage are fallen into diſuſe, I ſhould hardly 
have mentioned the law of hotchpot, had not this method of 
diviſion been revived and copied by the itatute for diſtribu- 


tion of perſonal eſtates, which we ſhall hereafter conſider at 


large. 


Tar eſtate in coparcenary may be d:olved, either by par- 
tition, which diſunites the poſſeſſion; by alienation of one 
parcener, which diſunites the title, and may diſunite the 
intereſt; or by the whole at laſt deſcending to and veſting in 
one ſingle perſon, which brings it to an eſtate in ſeveralty. 


IV. TENANTS in common are ſuch as hold by ſeveral and 
diſtinct titles, but by unity of poſſeſſion; becauſe none 
Enoweth his own ſeveralty, and therefore they all occupy 
promiſcuouſly . This tenancy therefore happens, where 
there is a unity of poſſeſſion merely, but perhaps an entire 
diſunion of intereſt, of title, and of time. For, if there be 
two tenants in common of lands, one may hold his part in 
fee-ſimple, the other in tail, or for life; ſo that there is no 

n Litt. §. 274. | » Thid. 292. 

0 Bid. 275. i 
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neceſſary unity of intereſt: one may hold by deſcent, the 
other by purchaſe; or the one by purchaſe from A, the other 
by purchaſe from B; ſo that there is no unity of title: one' 
eſtate may have been veſted fifty years, the other's but yeſ. 
terday ; ; ſo there is no unity of time. The only unity there 
is, is that of poſſeſſion: and for this Littleton gives the true 
reaſon, becauſe no man can certainly tell which part is his 
own : otherwiſe even this would be ſoon deſtroyed. 


TENANCY in common may be created, either by the de- 
ſtruction of the two other eſtates, in joint-tenancy and co- 
parcenary, or by ſpecial limitation in a deed. By the de- 
ſtruction of the two other eſtates, I mean ſuch deſtruction as 
does not ſever the unity of poſſeſſion, but only the unity of 


title or intereſt : As, if one of two joint-tenants in fee alienes 


his eſtate for the life of the alienee, the alienee and the other 
joint-tenant are tenants in common; for they now have ſe— 
veral titles, the other joint-tenant by the original grant, the 
alienee by the new alienation 1; and they alſo have ſeveril 
intereſts, the former joint-tenant in fec-ſimple, the alienee 
for his own life only. So, if one joint-tenant gives his part 
to A in tail, and the other gives his to B in t tail, the donees 
are tenants, in common, as holding by different titles, and 
conveyances®,. If one of two parceners alienes, the alienee 
and the remaining parcener are tenants in commons; becauſe 
they bold by different titles, the parcener by deat; the 
alienee by purchaſe. So likewiſe, if there be a grant to 
two men, or two women, and the heirs of their bodies, here 
the grantees ſhall be joint-tenants of the life-eſtate, but 
they ſhall have ſeveral inheritances; becauſe they cannot 
4s wal have one heir of their two bodics, as might have 
been the caſe had the limitation been to a man and, mat, 
and the heirs of their bodies begotten“: and in this, and 
the like caſes, their iſſues ſhall be. tenants in common; be— 


cauſe they mult ciaim by different titles, one as heir of A, and 


the other as heir of B; and thoſe too not titles by pur- 


q Litt, 8. 293. s Thid. 309. 
* Ibid. 295. © Lid. 283. 
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chaſe, 'but deſcent. In ſhort, whenever an eſtate in joint- 
tenancy or coparcenary is diſſolved, ſo that there be no par- 
tition made, but the unity of poſſeſſion continues, it is 
turned into a tenancy in common. 


A TENANCY in common may alſo be created by expreſs 
limitation in a deed : but here care muſt be taken not to in- 
ſert words which imply a joint eſtate; and then if lands be 
ziven to two or more, and it be not joint-tenancy, it muſt be 
z tenancy in common. But the law is apt in it's conſtruc- 
tions to favour joint-tenancy rather than tenancy in com- 
mon ; becauſe the diviſible ſervices iſſuing from land (as 


rent, Sc.) are not divided, nor the entire ſervices (as fealty) 


multiplied, by joint-tenancy, as they muſt neceſſarily be 
upon a tenancy in common. Land given to two, to be 
holden the one moiety to one, and the other moiety to the 
other, is an eſtate in common »; and, if one grants to an- 
other half his land, the grantor and grantee are alſo tenants 
in common *: becauſe, as has been before obſerved, joint- 
tenants do not take by diſtinct halves or moieties 3 and by 
ſuch grants the diviſion and ſeveralty of the eſtate is fo plainly 
expreſſed, that it is impoſſible they ſhould take a joint in- 
tereſt in the whole of the tenements. But a deviſe to two 
perſons to hold jointly and ſeverally, is ſaid to be a joint- 
tenancy 2; becauſe that is neceſſarily implied in the word 
« jointly,” the word “ ſeverally” perhaps only implying the 
power of partition: and an eſtate given to A and B, equally 79 
divided between them, though in deeds it hath been ſaid to 
be a joint-tenancy a, (for it implies no more than the law has 
annexed to that eſtate, viz. divifibility ®) yet in ifi it is 
ertainly a tenancy in common ©; becauſe the deviſor may 
e preſumed to have meant what is moſt beneficial to both 
he deviſees, though his meaning is imperfectly expreſſed. 
ind this nicety in the wording of grants makes it the moſt 
ual as well as the ſafeſt way, when a tenancy in common 


u alk. 392. | 2 Poph. 825 

: = 8. 298. | i 1 Fqu. Caf. abr. 291. 
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is meant to be created, to add expreſs words of excluſion ag 
well as deſcription, and limit the eſtate to A and B, to hold 
as tenants in common, and not as joint-tenants. . 


As to the incidents attending a tenancy in common: te. 
nants in common (like joint-tenants) are compellable by 
the ſtatutes of Henry VIII and William III, before-men. 


tioned 4, to make partition of their lands; which they were 


not at common law. They properly take by diſtinct moie- 
ties, and have no entirety of intereſt; and therefore there i; 
no ſurvivorſhip between tenants in common. Their other 
incidents are ſuch as merely ariſe from the unity of poſſeſ- 
ſion 3 and are therefore the fame as appertain to joint-tenants 
merely upon that account: ſuch as being liable to reciprocal 
actions of waſte, and of account, by the ſtatutes of Weſtm. 
2. c. 22. and 4 Ann. c. 16. For by the common law no 
tenant in common was liable to account with his companion 
for embezzling the profits of the eſtate e; though, if one 


actually turns the other out of poſſeſſion, an action of ejed- } 


ment will lie againſt him. But, as for other incidents of 
joint-tenants, which ariſe from the privity of title, or the 
union and entirety of intereſt, (ſuch as joining or being 
joined in actions s, unleſs in the caſe where ſome entire or i- 
divifible thing is to be recovered ) theſe are not applicable 
to tenants in common, whoſe intereſts are diſtinct, and 
whoſe titles are not joint but ſeveral. 


ESTATES in common can only be dil d two ways: 
1. By uniting all the titles and intereſts in one tenant, by 
purchaſe or otherwiſe; which brings the whole to one fevc- 
ralty : 2. By making partition between the ſeveral tenants 
in common, which gives them all reſpective ſeveralties. For 
indeed tenancies in common differ in nothing from {lc 
eſtates, but merely in the blending and unity of poſſeſicn. 
And this finiſhes our inquiries. with reſpect to the nature 0! 
eftates. 


d pag. 185, & 189. £ Litt. §. 311. 
e Co. Litt. 199. h Co. Litt. 197. 
f Thid. 200. 
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CHAPTER THE THIRTEENTH. 


or THE TITLE To THINGS REAL, 
IN GENERAL. 


Ec foregoing chapters having been principally employ- 
ed in defining the nature of things real, in deſcribing 
the zenures by which they may be holden, and in diſtinguiſh= 
ing the ſeveral kinds of gate or intereſt that may be had 
therein; I come now to conſider, laſtly, the zizle to things 
real, with the manner of acquiring and loſing it. 


A TITLE is thus defined by fir Edward Coke *, !itulus eff 
ia cauſa poſſidendi id quod noftrum eft ; or, it is the means 
whereby the owner of lands hath the juſt poſſeſſion of his 
property. 


THERE are ſeveral ſtages or degrees requiſite to form a 
complete title to lands and tenements. We will conſider 
them in a progreſſive order, 


I. Tax loweſt and moſt imperfect degree of title conſiſts 
in the mere naked poſſeſſion, or actual occupation of the eſ- 
ate; without any apparent right, or any ſhadow or pretence 
of right, to hold and continue ſuch poſſeſſion. This may 
happen, when one man invades the poſſeſſion of another, 
and by force or ſurprize turns him out of the occupation of 
his lands; which is termed a diſſeiſiu, being a deprivation of 
flat actual ſeiſin, or corporal freehold of the lands, which 
the tenant before enjoyed. Or it may happen, that after the 
death of the anceſtor and before the entry of the heir, or 
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after the death of a particular tenant and before the entry of 
him in remainder or reverſion, a ſtranger may contrive to 
get poſſeſſion of the vacant land, and hold out- him that had 
a right to enter. In all which caſes, and many others that 
might be here ſuggeſted, the wrongdoer has only a mere 
naked poſſeſſion, which the rightful owner may put an end 
to, by a variety of legal remedies, as will more fully appear 
in the third book of theſe commentaries. But in the mean 
time, till ſome act be done by the rightful owner to devel 
this poſſeſſion and aſſert his title, ſuch actual poſſeſhon iz, 
prima facie, evidence of a legal title in the poſſeſſor; and i 
may, by length of time, and negligence of him who hath 
the right, by degrees ripen into a perfect and indefeaſib!; 
title. And, at all events, without ſuch actual poſſeſſion 10 
title can be completely good. 


II. Thx next ſtep to a good and perfect title is the right 
ef poſſeſſion, which may reſide in one man, while the acuul 
poſſeihon is not in himſelf but in another. For if a man | 
be diſſeiſed, or otherwiſe kept out of poſſeſſion, by any df 
the means before- mentioned, though the acta poſſeſſion ve 
loſt, yet he has {till remaining in him the right of poſſeſſion; 
and may exert it whenever he thinks proper, by entering 
upon the diſſeiſor, and turning him out of that occupancy 
which he has ſo illegally gained. But this right of poi 
fron is of two ſorts : an apparent right of poſſeſſion, which WW” 
may be defeated by proving a better; and an aua right of iſ 
poſſeſſion, which will ſtand the teſt againſt all opponents. lon 
Thus if the diſſeifor, or other wrongdoer, dies poſſeſſed ide 
the land whereof he ſo became ſeiſed by his own unlawful Cur 
act, and the fame deſcends to his heir; now by the common lis 
law the heir hath obtained an apparent right, though the pre 
actual right of poſſeſſion reſides in the perſon diſſeiſed; and lis 
it ſhall not be lawful for the perſon diſſeiſed to deveſt this a- MC 


parent right by mere entry or other act of his own, but only ert 
by an action at law: For, until the contrary be proved by A 
the 


legal demonſtration, the law will rather preſume the rigit {9 


v Litt. §. 385. 


reſide 
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teſide in the heir, whoſe anceſtor died ſeiſed, than in one 
who has no ſuch preſumptive evidence to urge in his own be- 
half. Which doctrine in ſome meaſure aroſe from the prin- 
ciples of the feodal law, which, after feuds became heredi- 
tary, much favoured the right of deſcent; in order that 
there might be a perſon always upon the ſpot to perform the 
feodal duties and ſervices © : and therefore, when a feudatory 
died in battle, or otherwiſe, it preſumed always that his chil- 
lren were entitled to the feud, till the right was otherwiſe 
determined by his fellow-ſoldiers and fellow-tenants, the 
peers. of the feodal court. But if he, who has the actual 
ncht of poſſeſſion, puts in his claim and brings his action 
within a reaſonable time, and can prove by what unlawful 
means the anceſtor became ſeiſed, he will then by ſentence 
of law recover that poſſeſhon, to which he hath ſuch actual 
icht. Yet, if he omits to bring this his poſſeſſory action 
within a competent time, his adverſary may imperceptibly 
rain an actual right of poſſeſſion, in conſequence of the other's 
negligence. And by this, and certain other means, the party 
kept out of poſſeſſion may have nothing left in him, but what 
ve are next to ſpeak of; viz. 


III. TE mere right of property, the jus proprietatis, with 
out either poſſeſſion or even the right of poſſeſſion. This is 
frequently ſpoken of in our books under the name of the 
mere right, jus merum; and the eſtate of the owner is in ſuch 
cates ſaid to be totally deveſted, and put to a right%. A per- 
ln in this ſituation may have the true ultimate property of 
the lands in himſelf : but by the intervention of certain cir- 
{vl i cunitances, either by his own negligence, the ſolemn act of 
mon lis anceſtor, or the determination of a court of juſtice, the 
| the WW preſumptive evidence of that right is ſtrongly in fayour of 
and i his antagoniſt ; who has thereby obtained the abſolute right 
5 27- Nef poſſeſſion. As, in the firſt place, if a perſon diſſeiſed, 
only er turned out of poſſeſſion of his eſtate, neglects to purſue 
dy lis remedy within the time limited by law: by this means 
cht ta tae diſſeiſor or his heirs gain the actual right of poſſeffion: 


© Cilb. Ten. 18. f | d Co. Litt, 345. 
reſide N 3 | | for 
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for the law preſumes that either he had a good right origi. 
nally, in virtue of which he entered on the lands in queſtiog, 
or that ſince ſuch his entry he has procured a ſufficient titk; 
and, therefore, after ſo long an acquieſcence, the law vil 
not ſuffer his poſſeſſion to be diſturbed without inquiring int 
the abſolute right of property. Yet, ſtill, if the perſon di. 
ſeiſed or his heir hath the true right of property remaining 
in himſelf, his eſtate is indeed ſaid to be turned into a mers 
right; but, by proving ſuch his better right, he may at 
length recover the lands. Again, if a tenant in tail diſcon. 
tinues his eſtate-tail, by alienating the lands to a ſtranger i 
fee, and dies; here the ifſue in tail hath no right of po/eſſn, 
independent of the right of property: for the law preſume 
prima facie that the anceſtor would not diſinherit, or atem 
to diſinherit, his heir, unleſs he had power ſo to do; and 
therefore, as the anceſtor had in himſelf the right of poſk. 
fon, and has transferred the ſame to a ſtranger, the law vil 
not permit that poſſeſhon now to be diſturbed, unleſs by 
ſhewing the abſolute right of property to reſide in another 
perſon. The heir therefore in this caſe has only a mere right, 
and muſt be ſtrictly held to the proof of it, in order to r- 
cover the lands. Laſtly, if by accident, neglect, or other: 
wiſe, judgment is given for either party in any poſſeſſory a. 
tion, (that is, ſuch wherein the right of poſſeſſion only, and 
not that of property, is conteſted) and the other party hath 
indeed in himſelf the right of property, this is now turned 
to a mere right; and upon proof thereof in a ſubſequent a- 
tion, denominated a writ of right, he ſhall recover his ſeiſn 


of the lands. 


PFrivs, if a diſſeiſor turns me out of poſſeſſion of my lands, 
he thereby gains a mere naked paoſſeſſion, and I ſtill retain the 
right of peſſiſſion, and right of property, If the diſſeiſor diy 
and the lands deſcend to his ſon, the fon gains an fret 
Tight of P but I ſtill retain the aFual right bot! 0 
Prſeffion and property. If I acquieſce for thirty years, with⸗ 
out bringing any action to recover poſſeſſion of the lands, 


the ſon gains the actual right of poſſeffron, and I „ 
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thing but the mere right of property. And even this right of 
property will fail, or at leaſt it will be without a remedy, 
unleſs I purſue it within the ſpace of ſixty years. So alſo 
if the father be tenant in tail, and alienes the eſtate-tail to 2 
ſtranger in fee, the alienee thereby gains the right of poſſeſſion, 
and the fon hath only the mere right or right of property. And 
hence it will follow, that one man may have the Polſeſſion, 
another the right of poſſe Mon, and a third the right of property. 
For if tenant in tail infeoffs A in fee-fimple, and dies, and 
B diſſeiſes A; now B will have the , A the right of 
poſeſion, and the ifſue in tail the right of property: A may 
recover the poſſeſſion againſt B; and afterwards the iſſue in 
tail may evict A, and unite in himſelf the poſſeſſion, the right 
of poſſeſſion, and alſo the right of property. In which union 
conſiſts, 


> 


IV. A COMPLETE title to lands, tenements, and heredi- 
taments. For it is an ancient maxim of the law *©, that no 
title is completely good, unleſs the right of poſſeſſion be 
joined with the right of property; which right is then deno- 
minated a double right, jus duplicntum, or droit drait fo And 
when to this double right the actual poſſeſhon is alſo united, 
when there 1s, according to the expreſſion of Fleta &, juris et 
ſelinae conjunctio, then, and then only, is the title completely 
legal. 5 


2 Mirr. l. „ 27. 8 . Zo Ce 15. §. Co 


f Co. Litt. 266. Bract. J. 5. tr. 3. c. 53. 
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_ CHAPTER THE FOURTEENTH. 


or | TITLE ar DESCENT. 


HE ſeveral gradations and ſtages, requiſite to form 2 
complete title to lands, tenements, and heredita- 
ments, having been briefly ſtated in the preceding chapter, 
we are next to conſider the ſeveral manners, in which this 
complete title (and therein principally the right of propriety ) 


may be reciprocally loſt and acquired : whereby the domi- | 


nion of things real is either continued, or transferred from 
one man to another. And here we muſt firſt of all obſerve, 
that (as gain and lofs are terms of relation, and of a reci- 
procal nature) by whatever method one man gains an eſtate, 
by that ſame method or it's correlative ſome other man has 
loſt it. As where the heir acquires by deſcent, the anceſtor 
has firſt loft or abandoned his eſtate by his death : where the 
lord gains land by eſcheat, the eſtate of the tenant is firſt of 
all loſt by the natural or legal extinction of all his hereditary 
blood : where a man gains an intereſt by occupancy, the for- 
mer owner has previouſly relinquiſhed his right of poſſeſſion: 
where one man claims by preſcription or immemorial uſage, 
another man has either parted with his right by an ancient 
and now forgotten grant, or has forfeited it by the ſupine- 
neſs or neglect of himſelf and his anceſtors for ages: and 
ſo, in caſe of forfeiture, the tenant by his own miſbehaviour 
or neglect has renounced his intereſt in the eſtate ; wherc- 
upon it devolves to that perſon who by law may take advan- 
tage of ſuch default: and, in alienation by common aſſu- 
rances, the two conſiderations of loſs and acquiſition are ſo 

7 interwoven; 
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inter woven, and ſo conſtantly contemplated together, that we 
never hear of a conveyance, without at once receiving the 
ideas as well of the grantor as the grantee. 


Tax methods therefore of acquiring on the one hand, and 
of loſing on the other, a title to eſtates in things real, are re- 
duced by our law to two : deſcent, where the title is veſted in 
a man by the ſingle operation of law; and purchaſe, where the 
title is veſted in him by his own act or agreement“. 


DESCENT, or hereditary ſucceſſion, 1s the title whereby a 
man on the death of his anceſtor acquires his eſtate by right 
of repreſentation, as his heir at law. An heir therefore is 
he upon whom the law caſts the eſtate immediately on the 
death of the anceſtor: and an eſtate, fo deſcending to the 
heir, is in law called the inheritance, 


Tar doctrine of deſcents, or law of inheritances in fee- 
ſimple, is a point of the higheſt importance; and is indeed 
the principal object of the laws of real property in England. 
All the rules relating to purchaſes, whereby the legal courſe 
of deſcents is broken anc altered, perpetually refer to this 
ſettled law of inheritance, as a datum or firſt principle uni- 
verſally known, and upon which their ſubſequent limitations 
are to work. Thus a gift in tail, or to a man and the heirs 
of his body, is a limitation that cannot be perfectly under- 
ſtood without a previous knowlege of the law of deſcents in 
fee- ſimple. One may well perceive that this is an eſtate 
confined in it's deſcent to ſuch heirs only of the d nee, as 
have ſprung or ſhall ſpring from his body; but who thoſe 
heirs are, whether all his children both male and female, or 
the male only, and (among the males) whether the eldeſt, 
youngeſt, or other ſon alone, or all the ſons together, ſhall 
be his heir; this is a point, that we mult reſult back to the 
ſtanding law of deſcents in fee-fimple to be informed of. 


a Co. Liu. 18. 
| IN 
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In order therefore to treat a matter of this univerſal con- 
ſequence the more clearly, I ſhall endeavour to lay aſide ſuch 
matters as will only tend to breed embarraſſment and confu- 
fion in our inquiries, and fhall confine myſelf entirely to this 
one object. I ſhall therefore decline conſidering at preſent 
who are, and who are not, capable of being heirs; reſerving 
that for the chapter of ch I hall alfo paſs over the fre, 
quent diviſion of deſcents, in thoſe by cuſtom, flatute, and com. 
mon lau: for deſcents by particular cuſtom, as to all the ſons 
in gavelkind, and to the youngeſt in borough-engliſh, have 
already been often“ hinted at, and may alſo be incidentally 
touched upon again; but will not make a ſeparate conſidera- 
tion by themſelves, in a ſyſtem ſo general as the preſent : and 
deſcents by flatute, or fees-tail per formam don, in purſuance 
of the ſtatute of Weſtminſter the ſecond, have alſo been al. 
ready © copiouſly handled ; and it has been ſeen that the 
deſcent in tail is reſtrained and regulated according to the 
words of the orignal donation, and does not entirely purſue 
the common law doctrine of inheritance z which, and which 
only, it will now be our buſineſs to explain, 


AND, as this 3 not a little on the nature of kindred, 
and the ſeveral degrees of conſanguinity, it will be previouſly 
neceſſary to ſtate, as briefly as poſſible, the true notion of 


| this kindred or alliance in blood d. 


ConsaNGUINITY, or kindred, is defined by the writers 
on theſe ſubjects to be “ vinculum perfonarum ab eodem ſlipite 
& deſcendentium : the connexion or relation of perſons de- 
ſcended from the ſame ſtock or common anceſtor. This 
conſanguinity i is either lineal, or collateral. 


b See Vol. I. pag. 74, 75. Vol. II. quences hing from a right apprehen- 
page 83. 85. ſion of it's nature, ſee an eſſay on colla- 
c See page 112, Cc. teral conſanguinity. (Law tracts, Oxcu. 
& For a fuller explanation of the doc- 1762. 8vo. or 1771, 4to.) 
trine of conſanguinity, and the conſe- | 
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LIiNEAL conſanguinity is that which ſubſiſts between per- 
ſons, of whom one is deſcended in a direct line from the 
other, as between John Stiles (the propgſitus in the table of 
conſanguinity) and his father, grandfather, great-grand- 
father, and ſo upwards in the direct aſcending line; or be- 
tween John Stiles and his ſon, grandſon, great-grandſon, 
and ſo downwards in the direct deſcending line. Every ge- 
neration, in this lineal direct conſanguinity, conſtitutes a dif- 
ferent degree, reckoning either upwards or downwards : the 
father of John Stiles is related to him in the firſt degree, and 
ſo likewiſe is his ſon ; his grandfire and grandſon in the ſe- 
cond ; his great grandſire and great-grandſon in the third. 
This is the only natural way of reckoning the degrees in the 
direct line, and therefore univerſally obtains, as well in the 
civil e, and canon f, as in the common law 8. 


Tux doctrine of lineal conſanguinity 1s ſufficiently plain 
and obvious; but it is at the firſt view aſtoniſhing to conſider 
the number of lineal anceſtors which every man has, within 
no very great number of degrees: and ſo many different 
bloods Þ is a man ſaid to contain in his veins, as he hath li- 
neal anceſtors. Of theſe he hath two in the firſt aſcending 
degree, his own parents ; he hath four in the ſecond, the 
parents of his father and the parents of his mother; he hath 
eight in the third, the parents of his two grandfathers and 
two grandmothers ; and by the ſame rule of progreſſion, he 
hath an hundred and twenty-eight in the ſeventh ; a thou- 
ſand and twenty-four in the tenth ; and at the twentieth 
degree, or the diſtance of twenty generations, every man 
hath above a million of anceſtors, as common arithmetic 
will demonſtrate i, This lineal conſanguinity, we may ob- 
add falls ſtrictly within the definition of vinculum perſona- 


VII 

e Ff. 38. 10. 10. = who are unacquainted with the encreaſ- 
i Decretal. I. 4. tit. 14. ing power of progreſſive numbers: but is 
8 Co. Litt. 23. palpab'y evident from the following table 
h Bid. 12. : of a geometrical progreſſion, in which 
i This will ſeem ſurpriſing to thoſe the firit term is 2, and the denominator 
alſo 
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rum ab eodem ſtipite deſcendentium ; ſince lineal relations are 
ſuch as deſcend one from the other, and both of courſe from 
the ſame common anceſtor, 


CoLLATERAL kindred anſwers to the ſame deſcription : 
collateral relations agreeing with the lineal in this, that they 
deſcend from the ſame ſtock or anceſtor ; but differing in 
this, that they do not deſcend one from the other. Colla- 
teral kinſmen are ſuch then as lineally ſpring from one and 
the ſame anceſtor, who is the ftirps, or root, the /7iper, 
trunk, or common ſtock, from whence theſe relations are 
branched out. As if John Stiles hath two ſons, who have 


alſo 2: or, to ſpeak more intelligibly, it ber of whom is doubled at every remove, 
is evident, for that each of us has two becauſe each of our anceſtors has alfa 
anceſtors in the firſt degree; the num- two immediate anceſtors of his own. 


Lincal Degrees. Number of Anceſtors. 
1 — 2 
2 "+ 
3 8 
4 16 
5 ' _— 
6 —— 64 
7 —— 128 
8 — 256 
. 512 

10 — 1024 
11 —— 2048 
12 4096 
13— — 8192 
14 — 16384 
15 32768 
16 65536 
17 — 131072 
18 ĩ— 262144 
19 —— 524288 
20 — 46 


A ſhorter method of finding the number at two; 256 is the ſquare of 16; 65535 
of anceſtors at any even degree is by of 256; and the number of anceſtors 
fquaring the number of anceſtors at half at 40 degrees would be the ſquare of 
that number of degrees. Thus 16 (the 1048576, or upwards of a million mil- 
number of anceſtors at four degrees) is lions. 


the ſquare of 4, the number of anceſtors 
each 


@ ws) 
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each a numerous iſſue; both theſe iſſues are lineally deſcend- 
ed from John Stiles as their common anceſtor; and they are 
collateral kinſmen to each other, becauſe they are all deſcend- 
ed from this common anceſtor, and all have a portion of his 
blood in their veins, which denominates them conſanguineos. 


We muſt be careful to remember, that the very being of 
collateral conſanguinity conſiſts in this deſcent ſrom one and 
the ſame common anceſtor. Thus Titius and his brother are 
related; why? becauſe both are derived from one father: 
Titivs and his firſt couſin are related 3 why ? becauſe both 
deſcend from the ſame grandfather ; and his ſecond couſin's 
claim to conſanguinity is this, that they both are derived 
from one and the ſame great-grandfather. In fhort, as many 
anceſtors as a man has, ſo many common ſtocks he has, 
from which collateral kinſmen may be derived. And as we 
are taught by holy writ, that there is one couple of anceſtors 
belonging to us all, from whom the whole race of mankind 
is deſcended, the obvious and undeniable conſequence is, 
that all men are in ſome degree related to each other. For 
indeed, if we only ſuppoſe each couple of our anceſtors to 
have left, one with another, two children ; and each of thoſe 
children on an average to have left two more; (and, without 
ſuch a ſuppoſition, the human ſpecies muſt be daily dimi- 
niſhing) we ſhall find that all of us have now ſubſiſting near 
two hundred and ſeventy millions of kindred in the fifteenth 


degree, at the ſame diſtance from the ſeveral common anceſ- 


tors as ourſelves are; beſides thoſe that are one or two de- 
ſcents nearer to or farther from the common ſtock, who may 
amount to as many more *, And, if this calculation ſhould 
appear incompatible with the number of inhabitants on the 
earth, it is becauſe, by intermarriages among the ſeveral de- 
icendants from the ſame anceſtor, a hundred or a thouſand 
modes of conſanguinity may be conſolidated in one perſon, or 
he maybe related to us a hundred or a thouſand different ways. 


THE 


* This will ſwell more conſiderably kinſman (a brother) in the firſt degree, 
than the former calculation; for here, who makes, together with the prop: ſitus, 
though the. firſt term is but 1, the de- the two deſcendants from the firſt couple 
avmnator is 4; that is, there is ane of anceſtors; and in every other degree 
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THE method of computing theſe degrees in the canon 
law |, which our law has adopted n, is as follows. We begin 
at the common anceſtor, and reckon downwards ; and in 
whatſoever degree the two perſons, or the moſt remote of 
them, is diſtant from the common anceſtor, that is the de 


the number of kindred muſt be the ↄua- 
druple of thoſe in the degree which im- 
mediately precedes it. For, fince each 
couple of anceſtors has two deſcendants, 
who encreaſe in a duplicate ratio, it will 
follow that the ratio, in which all the 
deſcendants encreaſe downwards, muſt 


be double to that in which the anceſtors . 


encreaſe upwards: but we have ſeen that 
the anceſtors encreaſe upwards in a du. 
plicate ratio: therefore the deſcendants 
muſt encreaſe downwards in a double 
duplicate, that is, in a quadruple, ratis 


Collateral Degrees. Number of Kindred. 
I — — 1 
2 k 4 
3 — 16 
4 — 64 
5 * 256 
6 — U 1024. 
7 _— — 4096 
$ 16384 
9 65536 

10 — — 262142 
11 — — 1043576 
12 —— 4194304 
13 — 16777216 
14 67108864. 
15 — 268435456 
16 — 1073741824 
17 — — 4294967296 
18 — — 17179869184 
20 —— 274877906944 


This calculation may alſo be formed by 
2 more compendious proceſs, wiz. by 
ſquaring the couples, or half the num- 
ber, of anceſtors at any given degree; 
which will furniſh us with the number 
of kindred we have in the ſame degree, 
at equal diſtance with ourſelves from the 
common ſtock, beſides thoſe at unequal 
diſtances. Thus, in the tenth lineal de- 
gree, the number of anceſtors is 1024; 
it's half, or the couples, amount to 
512; the number of kindred in the 
tenth collateral degree amounts there- 


fore to 262144, or the ſquare of 512, 
And if we will be at the trouble to re- 
colle& the ſtate of the ſeveral families 
within our own knowlege, and obſerve 


how far they agree with this account; 


that is, whether, on an average, every 


man has not one brother or ſiſter, four 


firſt couſins, ſixteen ſecond couſins, and 
ſo on; we ſhall find that the preſent 
calculation is very far from being over- 
charged, 
1 Decretal. 4. 14. 3 & 9. 
m Co, Litt. 23. | 
gree 


Ch. 14. of TrHincs. 207 


ree in which they are related to each other. Thus Titus 
and his brother are related in the firſt degree; for from the 
father to each of them is counted only one; Titus and his 
nephew are related in the ſecond degree; for the nephew is 
two degrees removed from the common anceſtor z v. his 
own grandfather, the father of Titius. Or, (to give a more 
illuſtrious inſtance from our Engliſh annals) King Henry the 
ſeventh, who flew Richard the third in the battle of Boſ- 
worth, was related to that prince in the fifth degree. Let 
the propgſitus therefore in the table of conſanguinity repre- 
ſent king Richard the third, and the claſs marked (e) king 
Henry the ſeventh. Now their common ſtock or anceſtor 
was king Edward the third, the abavus in the ſame table: 
from him to Edmond duke of York, the proavns, is one de- 
gree; to Richard earl of Cambridge, the avys, two; to Ri- 
chard duke of York, the pater, three; to king Richard the 
third, the propgſitus, four: and from king Edward the third 
to John of Gant (a) is one degree; to John earl of Somer- 
ſet (b) two; to John duke of Somerſet (c) three; to Mar- 


garet counteſs_of Richmond (d) four; to king Henry the 


ſeventh (e) five. Which laſt mentioned prince, being the 
fartheſt removed from the common ſtock, gives the denomi- 
nation to the degree of kindred in the canon and municipal 
law. Though according to the computation of the civilians, 
(who count upwards, from either of the perſons related, to 
the common ſtock, and then downwards again to the other; 
reckoning a degree for each perſon both aſcending and de- 
ſcending) theſe two princes were related in the ninth degree: 
for from king Richard the third to Richard duke of Vork is 
one degree; to Richard earl of Cambridge, two; to Ed- 
mond duke of York, three; to king Edward the third, the 
common anceſtor, four; to John of Gant, five; to John 
earl of Somerſet, {ix ; to John duke of Somerſet, ſeven ; to 
Margaret counteſs of Richmond, eight ; to king Henry the 
ſeventh, nine n. 


| see the table of conſanguinity an- lians and the ſeventh of the canoniſts 


nexed; wherein all the degrees of colla- incluſive ; the former being diſtinguiſh- 


teral Kindred to the propoſitys are com- ed by the numeral letters, the latter by 
puted, ſo far as the tenth of the civi- the common cyphers. 
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Tur nature and degrees of kindred being thus in ſome 
meaſure explained, I ſhall next proceed to lay down a ſeries 
of rules, or canons of inheritance, according to which 
eſtates are tranſmitted from the anceitor to the heir; together 
with an explanatory comment, remarking their original and 
progreſs, the reaſons upon which they are founded, and in 


ſome caſes their agreement with the laws of other nations. 


I. Tux firſt rule is, that inheritances ſhall lineally deſcend 
to the iſſue of the perſon who laſt died actually ſeiſed, 77 in- 
finitum;z but ſhall never lineally aſcend. 


To explain the more clearly both this and the ſubſequent 
rules, it muſt firſt be obſerved, that by law no inheritance 
can veſt, nor can any perſon be the actual complete heir of 
another, till the anceſtor is previouſly dead. Nemo eſt hae- 
res viventis. Before that time the perſon who is next in the 
line of ſucceſſion is called an heir apparent, or heir preſump- 
tive. Heirs apparent are ſuch, whoſe right of inheritance is 
indefeaſible, provided they outlive the anceſtor ; as the eldeſt 
fon or his iſſue, who mult by the courſe of the common law 
be heir to the father whenever he happens to die. Heirs 
preſumptive are ſuch who, if the anceſtor ſhould die im- 
mediately, would in the preſent circumſtances of things be 
his heirs ; but whoſe right of inheritance may be defeated 
by the contingency of ſome nearer heir being born : as a 
brother, or nephew, whoſe preſumptive ſucceſſion may be 
deſtroyed by the birth of a child ; or a daughter, whoſe pre- 
tent hopes may be hereafter cut off by the birth of a ſon. 
Nay, even if the eſtate hath deſcended, by the death of the 
owner, to ſuch brother, or nephew, or daughter; in the 
former caſes, the eſtate ſhall be deveſted and taken away by 
the birth of a poſthumous child; and, in the latter, it ſhall 
alſo be totally deveſted by the birth of a poſthumous ſon *. 
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Ws muſt alſo remember, that no perſon can be properly 
ſuch an anceſtor, as that an inheritance of lands or tenements 
can be derived from him, unleſs he hath had actual ſeiſin 
of ſuch lands, either by his own entry, or by the poſſeſſion of 
his own or his anceſtor's leſſee for years, or by receiving rent 
from a leſſee of the freehold ? : or unleſs he hath had what is 
equivalent to corporal icifin in hereditaments that are incor- 
poreal; ſuch as the receipt of rent, a preſentation to the 
church in caſe of an advowſon 4, and the like. But he ſhall 
not be accounted an anceſtor, who hath had only a bare right 
er title to enter or be otherwiſe ſeiſed. And therefore all the 
caſes, which will be mentioned in the preſent chapter, are 
upon the ſuppoſition that the deceaſed (whoſe inheritance is 
now claimed) was the laſt perſon actually ſeiſed thereof. For 
the law requires this notoriety of poſſeſſion, as evidence that 
the anceſtor had that property in himſelf, which is now to be 
tranſmitted to his heir. Which notoriety had ſucceeded in 
the place of the anticnt feodal inveſiiture, whereby, while 
feuds were precarious, the vaſal on the deſcent of lands was 
formerly admitted in the lord's court (as is ſtill the practice 
n Scotland) and there received his ſeiſin, in the nature of a 
tenewal of his anceſtor's grant, in the preſence of the feodal 
peers: till at length; when the right of ſucceſſion became in- 
lefeaſible, an entry on any part of the lands within the 
county {which if diſputed was afterwards to be tried by thoſe 
peers) or other notorious poſſeſſion, was admitted as equiva- 
nt to the formal grant of ſeiſin, and mede the tenant capa- 
ble of tranſmitting his eſtate by deſcent. The ſeiſin therefore 
0 any perſon, thus underſtood, makes him the root or ſtock, 
Irom which all future inheritance by right of blood muſt be 
terived : Which is very briefly expreiied | in this maxim, ei zſina 
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WurN therefore a perſon dies ſo ſeiſed, the inheritance 
firſt goes to his iſſue: as if there be Geoffrey, John, an 
Matthew, grandfather, father, and ſon; and John purchaſg 
lands, and dies; his ſon Matthew ſhall ſucceed him as hei, 
and not the grandfather Geoffrey; to whom the land ſlul 
never aſcend, but ſhall rather eſcheat to the lord“. 


Tr1s rule, ſo far as it is affirmative and relates to lineal de. 
ſcents, is almoſt univerſally adopted by all nations; and i 
ſeems founded on a principle of natural reaſon, that (when. 
ever a right of property tranſmiſſible to repreſentatives is a. 
' mitted) the poſſeſſions of the parents ſhould go, upon ther 
deceaſc, in the firſt place to their children, as thoſe to whon 
they have given being, and for whom they are therefor 
bound to provide. But the negative branch, or total excl 
ſion of parents and all lineal anceſtors from ſucczeding t 
the inheritance of their offspring, is peculiar to our own 
laws, and ſuch as have been deduced from the ſame original, 
For, by the Jewiſh law, on failure of iſſue, the father ſuc 
ceeded to the ſon, in excluſion of brethren, unleſs one d 
them married the widow and raiſed up feed to his brother! 
And, by the laws of Rome, in the firſt place the children cr 
| lineal deſcendants were preferred; and, on failure of theſz 
the father and mother or lineal aſcendants fucceeded together 
with the brethren and ſiſters -; though by the law of the 
twelves tables the mother was originally, on account of let 
ſex, excluded u. Hence this rule of our laws has been cen- 
ſured and declaimed againſt, as abſurd and derogating from 
the maxims of equity and natural juſtice v. Yet that there 
is nothing unjuſt or abſurd in it, but that on the contrary! 
is founded upon very good legal reaſon, may appear from 
conſidering as well the nature of the rule itſelf, as the oc 
ſon of introducing it into our laws. 


e Litt. F. 3. u Inſt. 3. 3. 1. 
t Selden. de ſucceſ}. Ebracer. c. 12. w Craig. de jur. feud. I. 2. t. 15+ $15 
Ff. 38. 15. Ie Nev. 118. 127. Locke on gov. part 1. §. 90. 
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Ate Wx are to reflect, in the firſt place, that all rules of ſuc- 
and ceſſion to eſtates are creatures of the civil polity, and 7uris 
ale pyftivt merely. The right of property, which is gained by 
cr, Wi occupancy, extends naturally no farther than the life of the 
hal preſent poſſeſſor: after which the land by the law of nature 

would again become common, and liable to be ſeiſed by the 
| 4. next occupant: but ſociety, to prevent the miſchiefs that 
5 might enſue from a doctrine ſo productive of contention, has 


eſtabliſhed conveyances, wills, and ſucceſſions; whereby the 


jn. property originally gained by poſſeſſion is continued and 


ad- 
heir 


* which each ſtate has reſpectively thought proper to preſcribe. 


There is certainly therefore no injuſtice done to individuals, 


f 
2 whatever be the path of deſcent marked out by the municipal 


chu | 
5 t Hy. 
own | 3 5 : 
= Ir we next conſider the time and occaſion of introducing 
Fil this rule into our law, we ſhall find it to have been ground- 
eg ed upon very ſubſtantial reaſons. I think there is no doubt 
o be made, but that it was introduced at the ſame time 
jert. : | '. 
na "tb and in conſequence of, the feodal tenures. For it was 
cM expreſs rule of the feodal law *, that /uccefſtonis feudi talis 
* natura, quod aſcendentes non ſuccedunt ; and therefore the 
- he lame maxim obtains alſo in the French law to this day v. 
* Our Henry the firſt indeed, among other reſtorations of the 
* dd Saxon laws, reſtored the right of ſucceſſion in the aſ- 


ſcending line 2: but this ſoon fell again into diſuſe; for ſo 
arly as Glanvil's time, who wrote under Henry the ſecond, 
ve find it laid down as eſtabliſhed law, that haereditas nun- 
am aſcendit ; which has remained an invariable maxim ever 
unce, Theſe circumſtances evidently ſhew this rule to be 
f feodal original; ; and, taken in that light, there are ſome 
enguments in it's favour, beſides thoſe which are drawn 
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merely from the reaſon of the thing. For if the feud of 
which the ſon died ſeiſed, was really ſeudum antiqr11:2, or one 
deſcended to him from his anceſtors, the father could not 
poſſibly ſucceed to it, becauſe it muſt have h him in the 
courſe of deſcent, before it could come to the ſon; unleſs i 
were feudum maternum, or one deſcended from his mother, 
and then for other reaſons (which will appear hereafter) the 
father could in no wiſe inherit it. And if it were feudum u. 
vum, or one newly acquired by the ſon, then only the de. 
ſcendants from the body of the feudatory himſelf could ſue. 
ceed, by the known maxim of the early feodal conſtitutions); 
which was founded as well upon the perſonal merit of the 


vaſal, which might be tranſmitted to his children, but coull Y 
not aſcend to his progenitors, as alſo upon this conſideration 
of military policy, that the decrepit grandſire of a vigorous 3 
vaſal would be but indifferently qualified to ſucceed him in | 
his feodal ſervices. Nay, even if this feudum novum were hell 3 
by the ſon t feudum antiquum, or with all the qualities an A 
nexed of a feud deſcended from his anceſtors, fuch feud muſ ſ 
m all reſpects have deſcended as if it had been really an at- * 
tient feud ; and therefore could not go to the father, becauſe, a 
if it had. been an antient feud, the father muſt have been 4 
dead before it could have come to the ſon. Thus whether 4 
the feud was ſtrictly novum, or ſtrictly antiguum, or whether - 
it was nun held ut antiguum, in none of theſe caſes the fi the 
ther could poſſibly ſucceed. "Theſe reaſons, drawn from the 5 
hiftory of the rule itſelf, ſeem to be more ſatisfactory than 2 
that quaint one of Bracton e, adopted by fir Edward Coke“ 4 
which regulates the deſcent of lands according to the laws df a ; 
gravitation. : : 
| * 

II. A $EcoOND general rule or canon is, that the male iſſue = 
ſhall be admitted before the female. . 
bx Fead, 20. guid cadens deorfum rect᷑a linca, et fil 5 

* D:frenaititaque jus, quaſi Feuderiſum quan reijcendit. I. 2. c. 29. f\ 

d i Inſt. 11. 1 
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Tavs ſons ſhall be admitted before daughters; or, as our 


male lawgivers have ſomewhat uncomplaiſantly expreſſed it, 


the worthieſt of blood mall be preferred e. As if John Stiles 
hath two ſons, Matthew and Gilbert, and two daughters, 
Margaret and Charlotte, and dies; firſt Matthew, and (in 
caſe of his death without iſſue) then Gilbert, ſhall be ad- 
mitted to the ſucceſſion in preference to both the daughters. 


Tas preference of males to females is entirely agreeable 
to the law of ſucceſſion among the Jews f, and alſo among 
the ſtates of Greece, or at leaſt among the Athenians ?; but 
was totally unknown to the laws of Rome, (ſuch of then 
[ mean, as are at preſent extant) wherein brethren and ſiſters 
were allowed to ſucceed to equal portions of the inheritance. 
I ſhall not here enter into the comparative merit of the Ro- 
man and the other conſtitutions in this particular, nor exa- 
mine into the greater dignity of blood in the male or female 
ler: but ſhall only obſerve, that our preſent preference of 
males to females ſeems to have ariſen entirely from the feodal 
aw, For though our Britith anceſtors, the Welſh, appear 
to have given a preference to males i, yet our Daniſh prede- 
ceſſors (who ſucceeded them) ſzem to have made no diſtine- 
tion of ſexes, but to have admitted all the children at once to 
the inheritance . But the feodal law of the Saxons on the 
continent (which was probably brought over hither, and firſt 
altered by. the law of king Canute) gives an evident pre- 
ference of the male to the female ſex. „ Pater aut mater, 
* ofunt7t, fills non filiæ haereditatem relinquent. .  . . <« 
Jui defunctius non filics ſed filias reliquerit, ad eas omnis hae- 
© redit.s pertineat |. It is poſtible therefore that this pre- 
ference might be a branch of that imperfect ſyſtem of feuds, 
which ea here before the conqueſt; eſpecially as it 
lubſiſts among the cuſtoms of gavelkind, and as, in the char- 
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ter or laws of king Henry the firſt, it is not (like many Nor. 
man innovations) given up, but rather enforced n. The true 
reaſon of preferring the males muſt be deduced from feodal 
principles : for, by the genuine and original policy of that 
conſtitution, no female could ever ſucceed to a proper feud", 
inaſmuch as they were incapable of performing thoſe militar 
ſervices, for the ſake of which that ſyſtem was eſtabliſhed, 
But our law does not extend to a total excluſion of females 
as the Salic law, and others, where feuds were moſt ſtrictly 
retained : it only poſtpones them to males; for, though 
daughters are excluded by ſons, yet they ſucceed before any 
collateral relations: our law, like that of the Saxon feudiſty 
before-mentioned, thus ſteering a middle courſe, between the 


aꝛbſolute rejection of females, and the putting them on a foot 


ing with males. 


III. A THIN: rule, or canon of deſcent, is this; that 
where there are two or more males in equal degree, the eldel 
only ſhall inherit; but the females all together. 


As if a man hath two ſons, Matthew and Gilbert, and two 
daughters, Margaret and Charlotte, and dies; Matthew his 
eldeſt ſon ſhall alone ſucceed to his eſtate, in excluſion of 
Gilbert the ſecond ſon and both the daughters ; but, if both 
the ſons die without iſſue before the father, the daughters 
Margaret and Charlotte ſhall both inherit the eſtate as co- 
parceners e. 


Tris right of primogeniture in males ſeems antiently to 
have only obtained among the Jews, in whoſe conſtitution 
the eldeſt ſon had a double portion of the inheritance ?; in 
the ſame manner as with us, by the laws of king Henry 
the firſt a, the eldeſt ſon had the capital fee or principal feud 
© of his father's poſſeſſions, and no ner oe and 


m 6. 70. | p Selden. de ſucc. Ebr. c. 5. 
n 1 Feud. 8. q c. 70. 
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as the eldeſt daughter had afterwards the principal manſion, 
when the eſtate deſcended in coparcenary *. The Greeks, 
the Romans, the Britons, the Saxons, and even originally the 
ſeudiſts, divided the lands equally 3 ſome among all the chil- 
dren at large, ſome among the males only. This is certain- 
ly the moſt obvious and natural way; and has the appearance, 
at leaſt in the opinion of younger brothers, of the greateſt 
impartiality and juſtice. But when the emperors began to 
create honorary feuds, or titles of nobility, it was found ne- 
ceſſary (in order to preſerve their dignity) to make them im- 
partible *, or (as they ſtiled them) feuda individua, and in 
conſequence deſcendible to the eldeſt ſon alone. This ex- 
ample was farther enforced by the inconveniencies that at- 
tended the ſplitting of eſtates ; namely, the diviſion of the 
military ſervices, the multitude of infant tenants incapable 
of performing any duty, the conſequential weakening of the 
ſtrength of the kingdom, and the inducing younger ſons to 
take up with the buſineſs and idleneſs of a country life, in- 


ſtead of being ſerviceable to themſelves and the public, by 


engaging in mercantile, in military, in civil, or in eccleſiaſ- 
teal employments . Theſe reaſons occaſioned an almoſt to- 
tal change in the method of feodal inheritances abroad; ſo 
that the eldeſt male began univerſally to ſucceed to the 
whole of the lands in all military tenures: and in this con- 
dition the feodal conſtitution was cftabliſhed in England by 
William the conqueror. 


IE we find; that ſocage eſtates frequently deſcended to 
all the ſons equally, ſo lately as when Glanvil * wrote, in the 
reign of Henry the ſecond ; and it is mentioned in the mir- 
tor“ as a part of our antient conſtitution, that knights” fees 
ſbould deſcend to the eldeſt ſon, and ſocage fees ſhould be 
partible among. the male children, However in Henry the 
third's time we find by Bracton * that ſocage lands, in imita- 
tion of lands in chivalry, had almoſt entirely fallen into the 
Tight of ſucceſſion by primogeniture, as the law now ſtands : 

r Glanvil. J. 7. c. 3. u J. 7. c. 3. 
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except in Kent, where they gloried in the preſervation of 
their antient gavelkind tenure, of which a principal branch 
was the joint inheritance of all the ſons? ; and except in ſome 
particular manors and townſhips, where their local cuſtoms 
continued the deſcent, ſometimes to all, ſometimes to the 


youngeſt ſon only, or in other more ſingular methods of | 


ſucceſhon. 


As to the females, they are ſtill left as they were by the an. 
tient law: for they were all equally incapable of performing 
any perſonal ſcrvice ; and therefore one main reaſon of pre- 
ferring the eldeſt ceaſing, ſuch preference would have been 
injurious to the reſt: and the other principal purpoſe, the 
prevention of the too minute ſubdiviſion of eſtates, was left 
to be conſidered and provided for by the lords, who had the 
diſpoſal of theſe female heireſſes in marriage. However, the 
ſucceſſion by primogeniture, even among females, took place 
as to the inheritance of the crown * ; wherein the neceſſity of 
a {ole and determinate ſucceſſion is as great in the one ſex a 
the other. And the right of ſole ſucceſſion, though not ot 
primogeniture, was alſo eſtabliſhed with reſpect to female 


dignities and titles of honour. For if a man holds an ear. 


dom to him and the heirs of his body, and dies, leaving only 
daughters; the eldeſt ſhall not of courſe be counteſs, but the 
dignity is in ſuſpence or abcyance till the king ſhall declare 
his pleaſure ; for he, being the fountain of honour, may con- 
fer it on which of them he pleaſes 2. In which diſpoſition is 
preſerved a ſtrong trace of the antient law of feuds, before 
their deſcent by primogeniture even among the males was 
eſtabliſhed ; namely, that the lord might beſtow them on 
which of the ſons he thought proper“ progreſſum e it 
&« ad filies deveniret, in quem ſcilicet dominus hog vellet ben:ficiuii 
&« confermare >.” | 


IV. A Four rule, or canon of deſcents, is this; that 
the lineal deſcendants, in injfenitum, of any perſon deceaſed 
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ſhall repreſent their anceſtor ; that 1s, ſhall ſtand in the ſame 
place as the perſon himſelf would have done, had he beew 


living. 


Tavs the child, grandchild, or great grandchild (either 
male or female) of the eldeſt fon ſucceeds betore the younger 
ſon, and fo in injinitum®. And theſe repreſentatives ſhall 
take neither more nor leſs, but juſt ſo much as their princi- 
pals would have done. As if there be two ſiſters, Margaret 
and Charlotte; and Margaret dies, leaving ſix daughters; 
and then John Stiles the father of the two ſiſters dies, with- 
out other iſſue: theſe ſix daughters ſhall take among them 
exactly the ſame as their mother Margaret would have done, 
had ſhe been living; that is, a moiety of the lands of John 
Stiles in coparcenary : fo that, upon partition made, if the 


land be divided into twelve parts, thereof Charlotte the ſur- 


viving ſiſter ſhall have ſix, and her ſix nieces, the daughters 
of Margaret, one APICCE. 


Tris taking by repreſentation is called ſucceſſion in /irpes 
according to the roots; fince all the branches inherit the 
ſame ſhare that their root, whom they repreſent, would have 
done. And in this manner alſo was the Jewiſh ſucceſſion 
directed 4; but the Roman ſomewhat differed from it. In 
the deſcending line the right of repreſentation continued in 
mfmitun, and the inheritance ſtill deſcended in firpes : as if 
one of three daughters died, leaving ten children, and then 
the father died : the two ſurviving davghters had each one 
third of his effects, and the ten grandchildren had the re- 
maining third divided between them. And ſo among colla- 
terals, if any perſon of equal degree with the perſons repre- 
iented were {till ſubſiſting, (as if the deceaſed left one bro- 
ther, and two nephews the ſons of another brother) the ſuc- 
ceſſion was ſtill guided by the roots : but, if both the bre- 
thren were dead 5 85 iſſue, then (I apprehend) their re- 
preſentatives in equal degree became themſelves principals, 


Hale. H. C. L. 236, 237. d Sclden. de ſucc. Er. c. 1. 
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and ſhared the inheritance per capita, that is, ſhare and ſhare 
alike z they being themſelves now the next in degree to the 
anceſtor, in their own right, and not by right of repreſenta- 
tion e. So, if the next heirs of Titius be fix nieces, three by 
one ſiſter, two by another, and one by a third; his inherit. 
ance by the Roman law was diyided into ſix parts, and one 
given to each of the nieces : whereas the law of England in 
this caſe would ſtill divide it only into three parts, and diſtri- 
bute it per ſtirpes, thus; one third to the three children who 
repreſent one ſiſter, another third to the two who repreſent 
the ſecond, and the remaining third to the one child who is 
the ſole repreſentative of her mother. | 


Tris mode of repreſentation is a neceſſary conſequence of 
the double preference given by our law, firſt to the male if- 
fuc, and next to the firſtborn among the males, to both 
which the Roman law is a ſtranger. For if all the children 
of three ſiſters were in England to claim per capita, in their 
own Tight as next of kin to the anceſtor, without any re- 
ſpect to the ſtocks from whence they ſprung, and thoſe chil- 
dren were partly male and partly female; then the eldeſt male 
among them would exclude not only his own brethren and 
ſiſters, but all the iſſue of the other two daughters; or elſe 
the law in this inſtance muſt be inconſiſtent with itſelf, and 
depart from the preference which it conſtantly gives to the 
males, and the firſtborn, among perſons in equal degree. 
Whereas, by dividing the inheritance according to the roots, 
or lin pes, the rule of deſcent is kept uniform and ſteady : the 
iſſue of the cldeſt ſon excludes all other pretenders, as the fon 
himſelf (if living) would have done; but the iſſue of two 
daughtcrs divide the inheritance between them, provided 
their mothers (if living) would have done the ſame : and 
among theſe ſeveral iſſues, or repreſentatives of the reſpective 
roots, the ſame preference to males and the ſame right of pri- 
mogeniture obtain, as would have obtained at the firſt among 
the roots themſelves, the ſons or daughters of the deceaſed. 
As if a man hath two ſons, A and B, and A dies leaving two 
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ſons, and then the grandfather dies; now the eldeſt fon of A 
ſhall ſucceed to the whole of his grandfather's eſtate : and if 
A had left only two daughters, they ſhould have ſucceeded 
alſo to equal moieties of the whole, in excluſion of B and 
his iſſue. But if a man hath only three daughters, C, D, 
and E; and C dies leaving two ſons, D leaving two daugh- 
ters, and E leaving a daughter and a ſon who is younger than 
his ſiſter : here when the grandfather dies, the eldeſt ſon 
of C ſhall ſucceed to one third, in excluſion of the younger; 
the two daughters of D to another third in partnerſhip; and 
the ſon of E to the remaining third, in excluſion of his 
elder filter. And the ſame right of repreſentation, g ded 
and reſtrained by the ſame rules of deſcent, prevails down- 
wards in infinitum. 


YET this right does not appear to have been thoroughly 


eſtabliſned in the time of Henry the ſecond, when Glanvil 
wrote: and therefore, in the title to the crown eſpecially, we 
ſind frequent conteſts between the younger (but ſurviving) 
brother and his nephew (being the ſon and repreſentative of 
the elder deceaſed) in regard to the inheritance of their com- 
mon anceſtor: for the uncle is certainly nearer of kin to the 
common ſtock, by one degree, than the nephew; though the 
nephew, by repreſenting his father, has in him the right of 
primogeniture. The uncle alſo was uſually better able to 
perform the ſervices of the fief; and beſides had frequently ſu- 


perior intereſt and ſtrength, to back his pretenſions and cruſh 


the right of his nephew. And even to this day, in the lower 
Saxony, proximity of blood takes place of repreſentative pri- 
mogeniture; that is, the younger ſurviving brother is ad- 
mitted to the inheritance before the ſon of an elder deceaſed: 
which occaſioned the diſputes between the two houſes of 
Mecklenburg, Schwerin and Strelitz, in 1692 . Yet Glan- 
vil, with us, even in the twelfth century, ſeems s to declare 
for the right of the nephew' by repreſentation; provided 
the eldeſt ſon had not received a proviſion in lands from his 
father, (or as the civil law would call it) had not been foris- 


f Mod. Un. Hiſt, xlii. 334. 8 J. 7. c. 3. 


ſamiliated, 


"IS L 

* De <0 —= 

2; >. SS _ 
A nap nn ie x 

Sag IL _ 


* 


r rr 
ge Hh * 

" SS ELF SES LE? 

r a Fa 


c 


24.4 Bias ACAD SEES - 


—T—TbT———— Rye I 
bo DO nr” — — —— — — 


——— — 
— . 


2. 2 . . or ere INT rr 
, 


220 . The RIGHTS» Bock II. 


familiated, in his lifetime. King John, however, who kept 
his nephew Arthur from the throne, by diſputing this right 
of repreſentation, did all in his power to aboliſh it through. 


out the realm“: but in the time of his ſon, king Henry the 
third, we find the rule indiſputably ſettled in the manner we 
have here laid it down i, and fo it has continued ever lince, 
And thus much for lineal deſcents. 


V. A FiFTH rule is, that on failure of lineal deſcendants, 
or iſſue, of the perſon laſt ſeiſed, the inheritance thall deſcend 
to his collateral relations, being of the blood of the firſt pur. 
chaſor; ſubject to the three preceding rules. 


'Trvs if Geoffrey Stiles purchaſes land, and it defcens 
to John Stiles his fon, and john dies ſeiſed thereof withou: 
iſſue; whoever ſucceeds to this inheritance mult be of the 
blood of Geoffrey the firſt purchaſor of this family k. The 
firſt purchaſor, perg/7707, is he who firſt acquired the eſtate 
to his family, whether the ſame was transferred to kim by 
ſale or by gift, or by any other method, except only that of 


deſcent. 


Tuls is a rule almoſt peculiar to our own laws, and thoſe 
of a ſimilar original. For it was entirely unknown among 
the Jews, Greeks, and Romans: none of whoſe laws looked 
any farther than the perſon himſelf who died ſeiſed of the 
eſtate : but aſſigned him an heir, without confidering by what 
title he gained it, or from what anceſtor he derived it. But 
the law of Normandy ! agrees with our law in this reſpect : 
nor indecd is that agreement to be wondered at, ſince the 
law of deſcents in both is of feodal original; and this rule or 
canon cannot otherwiſe be accounted for than by recurring 


to feodal principles. 


Wurezn feuds firſt began to be hereditary, it was made 2 
neceſſary qualification of the heir, who would ſucceed to a 
feud, that he ſhould be of the blood of, that is lineally de- 


Hale. H. C. L. 217. 229. k Co. Litt. 12. 
{ Bracton. J. 2. c. 30. F 2 J Gre Conſſem. c. 25. 
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ſcended from, the firſt ſeudatory or purchaſor. In conſe- 
quence whereof, if a vaſal died ſeiſed of a feud of his own 
acquiring, or feudum novum, it could not deſcend to any but 
his own offspring; no, not even to his brother, becauſe he 
was not deſcended, nor derived his blood, from the firſt ac- 
quirer. But if it was feudum an!iguum, that is, one deſcended 
to the vaſal from his anceſtors, then his brother, or ſuch 
other collateral relation as was deſcended and derived his 
blood from the firſt feudatory, might ſucceed to ſuch inherit- 
ance. To this purpoſe ſpeaks the following rule; 6 frater 
« fratri, fine legitimo haerede deſuncto, in beneficio quod eorum 
« potris fitit fuccedat + fin autem unt e fratribus a domino feu- 
% dum acceperit, eo deflauclo fine legitimo haerede, frater ejus in 
« feudum non ſuccedit m.“ The true feodal reaſon for which 
rule was this; that what was given to a man, for his perſonal 
ſervice and perſonal merit, ought not to deſcend to any but 


the heirs of his perſon. And therefore, as in eſtates-tail, _ 


(which a proper feud very much reſembled) ſo in the feodal 
donation, “ nomen haereais, in prima inveſiitura expreſſum, 
C tantum ad deſcendentes ex corpore primi vaſclli extenditur ; et 
© non ad collaterales, nifi ex corpore primi vaſalli five flipitis 
« diſcendant n the will of the donor, or original lord, 


(when feuds were turned from life eſtates into inheritances) 


not being to make them ablolutely hereditary, like the Ro- 
man all;dium, but hereditary only h, mode, not hereditary 
to the collateral relations, or linea! anceſtors, or huſband, or 
wife of the feudatory, but to the iſſue deſcended from his 
body only. 


HowezveR, in proceſs of time, when the feodal rigour Was 
in part abated, a method was invented to let in the collateral 
relations of the grantee to the inheritance, by granting him 
a feudum novum to hold ut feudum antiquum; that is, with all 
the qualities annexed of a feud derived from his anceſtors; 
and then the collateral relations were admitted to ſucceed 
eren in infinitum, becauſe they might have been of the blood 
of, that is deſcended from, the firſt imaginary purchaſor. For 


N 1 Feud. 1. F. 2. | n Crag. J. 1. f. 9. J. 36. 
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ſince it is not aſcertained in ſuch general grants, whether this 
feud ſhall be held ut feudum paternum or feudum avitum, but 
ut feudum antiquum merely; as a feud of indefinite antiquity ; 
that is, ſince it is not aſcertained from. which of the anceſtors 
of the grantee this feud ſhall be ſuppoſed to have deſcended; 
the law will not aſcertain it, but will ſuppoſe any of his an- 
ceſtors, pro re nata, to have been the firſt purchaſor : and 
therefore it admits any of his collateral kindred (who have 
the other neceſſary requiſites) to the inheritance, becauſe 
every collateral kinſman muſt be deſcended from ſome one of 
his lineal anceſtors. | 


OF this nature are all the grants of fee-ſimple eſtates of 
this kingdom ; for there is now in the law of England no 
fuch thing as a grant of a feudum novum, to be held ut novum; 
unleſs in the caſe of a fee-tail, and there we ſee that this rule 
is ſtrictly obſerved, and none but the lineal defcendants 
of the firſt donee (or purchaſor) are admitted ; but every 
grant of lands in fee- ſimple is with us a feudym novum to be 
held ut antiquum, as a feud whoſe antiquity is indefinite: and 
therefore the collateral kindred of the grantee, or deſcendants 
from any of his lineal anceſtors, by whom the lands might 
have poſſibly been purchaſed, are capable of being called to 
the inheritance. 

Yer, when an eſtate hath really deſcended in a courſe of 
inheritance to the perſon laſt ſeiſed, the ſtrict rule of the 
feodal law is ſtill obſerved 3 and none are admitted, but the 
heirs of thoſe through whom the inheritance hath paſſed: for 
all others have demonſtrably none of the blood of the firit 


purchaſor in them, and therefore ſhall never ſucceed. As, 


if lands come to John Stiles by deſcent from his mother Lucy 
Baker, no relation of his father (as ſuch) ſhall ever be his 
heir of theſe lands; and, vice verſa, if they deſcended from 
his father Geoffrey Stiles, no relation of his mother (as ſuch) 
ſhall ever be admitted thereto ; for his father's kindred have 
none of his mother's blood, nor have his mother's relations 
any ſhare of his father's blood. And fo, if the eſtate deſcend- 
ed from his father's father, George Stiles; the relations of 
his father's mother, Cecilia Kempe, ſhall for the ſame reaſon 
never be admitted, but only thoſe of his father's father. This 

| 11 i 
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is alſo the rule of the French law e, which is derived from 
the ſame feodal fountain. 


HERE we may obſerve, that ſo far as the feud is really an- 
tiquum, the law traces it back, and will not ſuffer any to in- 
herit but the blood of thoſe anceſtors, from whom the feud 
was conveyed to the late proprietor. But when, through 
length of time, it can trace it no farther; as if it be not 
known whether his grandfather, George Stiles, inherited it 
from his father Walter Stiles, or his mother Chriſtian Smith, 
or if it appear that his grandfather was the firſt grantee, and 
ſo took it (by the general law) as a feud of indefinite anti- 
quity; in either of theſe caſes the law admits the deſcendants 
of any anceſtor of George Stiles, either paternal or mater- 
nal, to be in their due order the heirs to John Stiles of this 
eſtate : becauſe in the firſt caſe it is really uncertain, and in 
the ſecond caſe it is ſuppoſed to be uncertain, whether the 

grandfather derived his title from the part of his father or 
his mother. | 


THr1s then is the great and general principle, upon which 
the law of collateral inheritances depends; that, upon failure 
of iſſue in the laſt proprietor, the eſtate ſhall deſcend to the 
blood of the firſt purchaſor ; or, that it ſhall reſult back to 
the heirs of the body of that anceſtor, from whom it either 
really has, or is ſuppoſed by fiction of law to have originally 
deſcended : according to the rule laid down in the year 
books P, Fitzherbert a, Brook *, and Hale, „ that he who 
« would have been heir to the father of the deceaſed” (and, 
of courſe, to the mother, or any other real or ſuppoſed pur- 
chaſing anceſtor) * ſhall alfo be heir to the ſon;” a maxim, 
that will hold univerſally, except in the caſe of a brother or 
ſiſter of the half blood, which exception (as we ſhall ſee here- 
after) depends upon very ſpecial grounds. 


Tun rules of inheritance that remain are only rules of evi- 
dence, calculated to inveſtigate who the purchaſing anceſtor 
was; which in feudis vere antigquis has in proceſs of time been 


© Domat, part 2. pr. r Tbid. 38. 
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forgotten, and is ſuppoſed ſo to be in feuds that are held 27 


antiquis. 


VI. A s1xTH rule or canon therefore is, that the collateral 
heir of the perſon laſt ſeiſed muſt be his next collateral kinſ- 
man, of the whole blood. 


FIRST, he muſt be his next collateral kinſman, either 
perſonally or jure repreſentationis ; which proximity is rec- 
koned according to the canonical degrees of conſanguinity 
before- mentioned. Therefore, the brother being in the firſt 
degree, he and his deſcendants ſhall exclude the uncle and 
his iſſue, who is only in the ſecond. And herein conſiſts 
the true reaſon of the different methods of computing the de- 
grees of confanguinity, in the civil law on the one hand, and 
in the canon and common laws on the other. 'The civil law 
regards conſanguinity principally with reſpect to ſucceſſions, ; 
and therein very naturally conſiders only the perſon deceaſed, 

to whom the relation 1s claimed : it therefore counts the de- y 
grees of kindred according to the number of perſons through 
whom the claim muſt be derived from him ; and makes not 
only his great nephew but alſo his firſt couſin to be both re- 
lated to him in the fourth degree; becauſe there are three per- 
ſons between him and each of them. The canon law re- 
gards conſanguinity principally with a view to prevent inceſ- 
tuous marriages, between thoſe who have a large portion of 

the ſame blood running in their reſpective veins ;z and there- 
fore looks up to the author of that blood, or the common an- 
ceſtor, reckoning the degrees from him: ſo that the great 
nephew 1s related in the third canonical degree to the perſon 

- propoſed, and the fir{t-couſin in the ſecond; the former being 
diſtant three degrees from the common anceſtor, (the father of 
the propoſitus } and therefore deriving only one fourth of his 

1 blood from the fame fountain; the latter, and alſo the props- 

1 tut himſelf, being cach of them diſtant only two degrees from 

the common anceſtor, (the grandfather of each) and therefore 
having one half of each of their bloods the ſame. The com- 
| mon law regards conſanguinity principally with reſpect to de- 
ſcents; and, having therein the ſame object in view as the 


| civil, it may ſcem as if it ought to proceed according to the 
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civil computation. But as it alſo reſpects the purchaſing an- 
ceſtor, from whom the eſtate was derived, it therein reſembles 
the canon law, and therefore counts it's degrees in the ſame 
manner. Indeed the deſignation of perſon, in ſeeking for the 
next of kin, will come to exactly the ſame end (though the 
degrees will be differently numbered) whichever method of 
computation we ſuppoſe the law of England to uſe ; fince the 
right of repreſentation, of the parent by the iſſue, is allowed 
to prevail in infinitum. This allowance was abſolutely ne- 
celſary, elſe there would have frequently been many claimants 
in exactly the ſame degree of kindred, as (for inſtance) uncles 
and nephews of the deceaſed ; which multiplicity, though no 
material inconvenience in the Roman law of partible inherit- 
ances, yet would have been productive of endleſs confuſion 
where the right oi ſole ſucceſſion, as with us, is eſtabliſhed, 
The iſſue or deſcendants therefore of John Stiles's brother are 


ll of them in the firſt degree of kindred with reſpect to in- 


keritances, thoſe of his uncle in the ſecond, and thoſe of his 
creat uncle in the third; as their reſpective anceſtors, if liv- 
ing, would have been; and are ſeverally called to the ſuc- 
celſion in right of ſuch their repreſentative proximity. 


Tur right of repreſentation being thus eſtabliſhed, the for- 
mer part of the preſent ruſe amounts to this; that, on failure 
v! ie of the perſon laſt ſeiſed, the inheritance ſhall defcend 
to the other ſubſiſting iſſue of his next immediate anceſtor. 
Thus, if John Stiles dies without iſſue, his eſtate ſhall deſcend 
to Francis his brother, or his repreſentatives; he being li- 
neally deſcended from Geoffrey Stiles, John's next immediate 
anceltor, or father. On failure of brethren, or ſiſters, and 
their iſlue, it ſhall deſcend to the uncle of John Stiles, the 
incal deſcendant of his grandfather George, and fo on in in- 
enitum, Very fimilar to which was the law of inheritance 
among the antient Germans, our progenitors : “ haeredes ſuc- 
* cefereſque, fi cuique liberi, et nullum teflamentumn : fe liberi 
nan ſunt, Proximus gradus 271 Faſſelſione, fratres, | patrut, a uun- 
an | 


t Tacitus de mir. Germ. 21. 


Vol.. II. | P Now 


\ 
Fe 26: a 
- * C * n hr 
— W : 4 "xs. 3 F. * = * 1 + TS 
. — e 237 >, to : * 832 
= Ta 7 _— 2 . — — — — — —— 
. abs 5 a" 2 ” 3" 2 I 5 S % — = I -s 
+ N * y 2 — . ＋ n 4 Fs — 2 7 
K = 1 gy + - r 1 — na — — >. 
1 $7 px = N = * 1 Car Wh, J N - . * 1 Ew — py 
„ * 4s . — r wn 8 ne vg 8 
£ 3 . * OD 


r 1 
„5 — 


— 


— ä ⏑—ͤꝗK! 
= — 


226 The RIGHTS Book II. 


Now here it muſt be obſerved, that the lineal anceſtors, 
though (according to the firſt rule) incapable themſelves of 
ſucceeding to the eſtate, becauſe it is ſuppoſed to have already 
paſſed them, are yet the common ſtocks from which the next 
ſucceſſor muſt ſpring. And therefore in the Jewiſh lay, 
which in this reſpect entirely correſponds withours”, the father 
or other lineal anceſtor 1s himſelf ſaid to be the heir, though 
long ſince dead, as being repreſented by the perſons of his il. 
ſue; who are held to ſucceed not in their own rights, as bre- 
thren, uncles, Oc, but in right of repreſentation, as the of: 


ſpring of the father, grandfather, &c, of the deceaſed v. But, 


though the common anceſtor be thus the root of the inherit 
ance, yet with us 1t 15 not neceflary to name him in making out 
the pedigree or deſcent. For the deſcent between two brother 
is held to be an immediate deſcent ; and thereſore title may be 
made by one brother or his repreſentatives 2 or thr5ugh anc- 
ther, without mentioning their common father x. If Gel 
frey Stiles hath two ſons, John and Francis, Francis miy 
claim as heir to John, without naming their father Geoffrey; 
and ſo the fon of Francis may claim as couſin and heir b 
Xiatthew the ſon of John, without naming the grandfather; 
viz. as fon of Francis, who was the brother of John, who 
was the father of Matthew. But though the common anceſtor 
are not named in deducing the pedigree, yet the law {till r: 
ſpects them as the fountains of inheritable blood: and there 
fore, in order to aſcertain the collateral heir of John Stiles, i 
is firſt neceſſary to recur to his anceſtors in the firſt degree; 
and if they have left any other iſſue beſides John, that iſs 


will be his heir. On default of ſuch, we muſt aſcend one 


ſtep Mader to the anceſtors in the ſecond degree, and then 
to thoſe in the third, and fourth, and ſo upwards in injinitin; 
till ſome couple of anceſtors be found, who have other iſſie 
deſcending from them beſides the deceaſed, in a parallel f 
collateral line. From theſe anceſtors the heir of John Stiles 
muſt derive his deſcent ; and in ſuch derivation the frm 


2 


Ive 
17 re 
rules muſt be Ob! terved, with regard to ſex, primegeniture, 
Seiden. de ſucc. Core c. 12. 60. 12 Mod. 619. 
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I. 

1 and repreſentation, t that have before been laid down with regard 

of to lineal deſcents from the perſon of the laſt proprietor, 

ay Bur, ſecondly, the heir need not be the neareſt kinſman 

RAY abſolutely, but only ſub modo; that is, he muſt be the nearc{t 

Bi kinſman of the 20e blood; for, if there be a much nearer 

her kinſman of the half blood, a diſtant kinſman of the whole 

ugh blood ſhall be admitted, and the other entirely excluded : nay, 

il the eſtate ſhall eſcheat to the lord, ſooner than the half blood | 

dre. hall inherit. 

oft. - 5 
But, A KINSMAN of the whole blood is he that is derived, not | 
eri. only from the ſame anceſtor, but from the ſame couple of an- 4. 
out ceſtors. For, as every man's own blood is compounded of fl 
hers the bloods of his reſpective anceſtors, he only is properly of ; : 
y be the whole or entire bloed with another, who hath (ſo far as 4 
ano- the diſtance of degrees will permit) all the ſame ingredients : 
C07 in the compoſition of his blood that the other hath. Thus, | 
may the blood of John Stiles being compoſed of thoſe of Geoffrey 

Fre) 3 Stiles his father and Lucy Baker his mother, therefore his 

ir to brother Francis, being deſcended from both the ſame parents, 

ther; hath entirely the ſame blood with John Stiles; or he is his 

who brother of the whole blood. But if, after the death of Geof- 

ftors trey, Lucy Baker the mother marries a ſecond huſband, 

ll re. Lewis Gay, and hath iſſue by him; the blood of this iſſue, 

here- being compounded of the blood of Lucy Baker (it is true) on 

les, it the one part, but that of Lewis Gay (inſtead of Geoffrey 

gree; Stiles) on the other part, it hath therefore only half the ſame 

iſlue ingredients with that of John Stiles; ſo that he is only his 

d one brother of the half blood, and for that reaſon they ſhall never 

then inherit to each other. So alſo, if the father has two ſons, A 

tum and B, by different venters or wives; now theſe two brethren 

r iſſüe are not brethren of the whole blood, and therefore ſhall never 

let 0 inherit to each other, but the eſtate ſhall rather eſcheat to the 

Sti lord. Nay, even if the father dies, and his lands deſcend to 


his eldeſt ſon A, who enters thereon, and dies ſeiſed without 
ivr iſſue; ſtill B ſhall not be heir to this eſtate, becauſe he is 
only of the half blood to A, the perſon laſt ſeiſed: but it ſhall 
|. deſcend to a ſiſter (if any) of the whole blood to A: for in 
$1 ſuch caſes the maxim js, that the ſeiſin or Hie fratris fa- 
F- 2 eit 
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cit ſororeim eſſe haeredem. Yet, had A died without entry, 
then B might have inherited; not as heir to A his half-bro. 
ther, but as heir to their common father, who was the per- 
ion laſt actually ſeiſed ). | 

Tris total excluſion of the half blood from the inherit. 
ance, being almoſt peculiar to our own law, 1s looked upon 
as a ſtrange hardſhip by ſuch as are unacquainted with the 


_ reaſons on which it is grounded. But theſe cenſures ariſe 
from a miſapprehenſion of the rule, which is not ſo much to 


be conſidered in the light of a rule of deſcent, as of a rule of 
evidence; an auxiliary rule, to carry a former into execution, 
And here we muſt again remember, that the great and mo: 
univerſal principle of collateral inheritances being this, that 
the heir to a fcudum antiquum muſt be of the blood of the firſt 
feudatory or purchaſor, that is, derived in a lineal deſcent from 
him ; it was originally requiſite, as upon gifts in tail it ſtill is, 
to make out the pedigree of the heir from the firſt donee or 
purchaſor, and to ſhew that ſuch heir was his lineal repre- 
ſentative. But when, by length of time and a long courl: 
of deſcents, it came (in thoſe rude and unlettered ages) to 
be forgotten who was really the firſt feudatory or purchaſor, 
and thereby the proof of an actual deſcent from him became 
impoſſible ; then the law ſubſtituted what fir Martin Wright * 
calls a reaſonable, in the ſtead of an Impoſſible, proof: for it 


remits the proof of an actual deſcent from the firſt purchaſor ; 


and only requires in heu of it, that the claimant be next of 
the whole blood to the perſon laſt in poſſeſſion ; (or derived 
from the ſame couple of anceſtors) which will probably an- 
ſwer the ſame end as if he could trace his pedigree in a direct 
line from the firſt purchaſor. For he who is my kinſman ct 
the whole blood can have no anceitors beyond or higher than 
the common flock, but what are equally my anceſtors alſo; 
and mine are vice ver/a his: he therefore is very likely to be 
derived from that unknown anceſtor of mine, from whom the 
inheritance deſcended. But a kinſman of the half blood has 
but one haif of his anceſtors above the common ſtock the 
ſame as mine; and therefore there is not the ſame probability 
of that ſtanding requiſite in the law, that he be derived from 
the blood of tae firit purchaſor. | 
Hale. II. C. L. 238. 2 Tenures 186. 


To 
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To illuſtrate this by example. Let there be John Stiles, 
and Francis, brothers, by the ſame father and mother, and 
another ſon of the ſame mother by Lewis Gay a ſecond hul- 
band. Now, if John dies ſeiſed of lands, but it is uncertain 
whether they deſcended to him from his father of mother; in 
this caſe his brother Francis, of the whole blood, 1s qualified 
to be his heir ; for he is ſure to be in the line of deſcent from 
the firſt purchaſor, whether it were the line of the father or 
the mother. But if Francis ſhould die before John, without 
iſue, the mather's ſon by Lewis Gay (or brother of the half 
blood) is utterly incapable of being heir; for he cannot prove 
his deſcent from the firit purchaſor, who is unknown, nor 
has he that fair probability which the law admits as preſump- 
tive evidence, ſince he is to the full as likely not te be de- 
ſcended from the line of the firſt purchaſor, as 79 be deſcend- 
ed: and therefore the inheritance ſhall go to the neareſt rela- 
tion pofſeſſed of this preſumptive proof, the whole blood. 


Axp, as this is the caſe in feudis antiguic, where there 
really did once exiſt a purchaſing anceſtor, who is forgotten; it 
3s alſo the caſe in feudis novis held ut antiquts, where the pur- 
chaſing anceſtor 1s merely ideal, and never exiſted but only 
in fiction of law. Of this nature are all grants of lands in 
ice-ſimple at this day, which are inheritable as if they de- 
ſcended from ſome uncertain indefinite anceſtor, and therefq; 
any of the collateral kindred of the real modern purchaſor 


(and not his own offspring only) may inherit them, pro- 


vided they be of the whole blood ; for all ſuch are, in judg- 
ment of law, likely enough to be derived from this indefinite 


| anceſtor : but thoſe of the half blood are excluded, for want 


of the ſame probability. Nor ſhould this be thought hard, 
that a brother of the purchaſor, though only of the half 
blood, muſt thus be difinherited, and a more remote relation 
of the whole blood admitted, merely upon a ſuppoſition and 
fiction of law : ſince it is only upon a like ſuppolition and 
fiction, that brethren of purchaſors (whether of the whole or 
half blood) are entitled to inherit at all: for we have ſcen 
that in feudis flrifte novis neither brethren nor any other c- 
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laterals were admitted. As therefore in feuds antiquis we 
have ſeen the reaſonableneſs of excluding the half blood, if 
by a fiction of law a feudum novum be made deſcendible ty 
collaterals as if it was feudum antiguum, it is juſt and equita. 
ble that it ſhould be ſubject to the ſame reſtrictions as well a; 
the ſame latitude of deſcent. 

PERHAPS by this time the excluſion of the half blood does 
not appear altogether ſo unreaſonable as at firſt figat it is apt 
to do. It is certainly a very fine- ſpun and ſubtle nicety; 
but, conſidering the principles upon which our law 1s found. 
ed, it is not an injuſtice, nor always a hardſhip ; ſince eyen 
the ſucceſſion of the whole blood was originally a beneficial 
indulgence, rather than the ſtrict right of collaterals : and, 
though that indulgence is not extended to the demi-kindred, 
yet they are rarely abridged of any right which they could 
poſſibly have enjoyed before. The doctrine of the whole bloc 
was calculated to ſupply the frequent impoſſibility of provi 
a deſcent from the firit purchaſor, without ſome proof 9 
which (according to our fundamental maxim) there can be 
no inheritance allowed of. And this purpoſe it anſwers, for 
the moſt part, effectually enough. I ſpeak with theſe reſtric 
tions, becauſe it does not, neither can any other method, an. 
ſwer this purpoſe entirely. For though all the anceſtors of 
John Stiles, above the common ſtock, are alſo the anceſtor; 
of his collateral kinſman of the whole blood; yet, unleſs that 
common ſtock be in the firſt degree, (that is, unleſs they hare 
the ſame father and mother) there will be intermediate anceſ. 
tors below the common ſtock, that belong to either of then 
reſpectively, from which the other is not deſcended, and 
therefore can have none of their blood. Thus, though John 
Stiles and his brother of the whole blood can each have 10 
other anceſtors, than what are in common to them both; gt 
with regard to his uncle, where the common ſtock is remo\- 
cd one degree higher, (that is, the mpg and grandmo. 
ther) one half of John's anceſtors will not be the anceſtors of 
his uncle: his patruus, or father's brother, derives not {us 
deſcent from John's maternal! anceſtors; nor his avzcrlus, of 


mother's brother, from thoſe in the paternal line. Here then 
1. 5 
e TL 
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the ſupply of proof is deficient, and by no means amounts to 
a certainty : and the higher the common ſtock is removed, 
the more will even the probability decreafe. But it muſt be 
obſerved, that (upon the ſame principles of calculation) the 
half blood have always a much leſs chance to be deſcended 
from an unknown indefinite anceſtor of the deceaſed, than 
the whole blood in the ſame degree. As, in the firlt degree, 
the whole brother of John Stiles is ſure to be deſcended from 
that unknown anceſtor z his half brother has only an even 
chance, for half John's anceſtors are not his. 80, in the ſecond 


degrec, John's uncle of the whole blood has an even chance; 


but the chances are three to one againſt his uncle of the half 
blood, for three-fourths of John's anceſtors are not his. In 
like manner, in the third degree, the chances are only three 
to one againſt John's great uncle of the whole blood, but 
they are ſeven to one againſt his great uncle of the half blood, 
for ſeven-eights of John's anceſtors have no connexion in 
blood with him. Therefore the much leis probability of the 
half blood's deſcent from the firſt purchaſor, compared with 
that of the whole blood, in the ſeveral degrees, has occaſioned 
a general excluſion of the haif blood in all. 


Bur, while I thus illuſtrate the reaſon of excluding the 
half blood in general, I muſt be impartial enough to own, 
that, in ſome inſtances, the practice is carried farther than 
the principle upon which it goes will warrant. Particularly, 
when a kinſman of the whole blood in a remoter degree, as 
the uncle or great uncle, is preferred to one of the half 
blood in a nearer degree, as the brother : for the half brother 
hath the ſame chance of being deſcended from the purchaſing 
anceſtor as the uncle; and a thrice better chance than the 
great uncle, or kinſman in the third degree. It is alſo more 
eſpecially overſtrained, when a man has two ſons by different 
venters, and the eſtate on his death deſcends from him to the 
eldeſt, who enters, and dies without iſſue; in which caſe 
the younger ſon cannot inherit this eſtate, becauſe he is not 
of the whole blood to the lait proprietor ?. This, it mult be 

owned, 


2 A fill harder cafe than this hap- a firſt wite, and a fourth by another, 
lened MA. 10 Edau. III. On the death his lands deſcended equaily to al! four as 
oi a man, who had thice daughters by coparceners. Afterwalds the two elde 
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owned, carries 2 hardſhip with it, even upon feodal princi- 
ples : for the rule was introduced only to ſupply the proof of 
a deſcent from the firſt purchaſor ; but here, as this eſtate 
notoriouſly deſcended from the father, and as both the bro. 
thers confeſſedly ſprung from him, it is demonſtrable that the 
half brother muit be of the blood of the firſt purchaſor, who 
was either the father or ſome of the father's anceſtors. When 
therefore there is actual demonſtration of the thing to be 
proved, it is hard to exclude a man by a rule ſubſtituted to 
ſupply that proof when deficient. So far as the inheritance 
can be evidently traced back, there ſeems no need of calling 
in this preſumptive proof, this rule of probability, to inveſti. 
gate what is already certain. Had the elder brother indeed 
been a purchaſor, there would have been no hardſhip at all, 
ſor the reaſons already given: or had the Hater uterinus on- 
ly, or brother by the mother's ſide, been excluded from an 
inheritance which deſcended from the father, it had been 
highly reaſonable, 


INDEED it is this very inſtance, of excluding a frater cu- 
ſanguineus, or brother by the father's ſide, from an inheritance 
which deſcended a patre, that Craig *® has ſingled out, on whit! 
to ground his ſtrictures on the Engliſh law of half blood. And, 
really, it ſhould ſeem as if originally the cuſtom 1 the 
halt blood in OY. extended only to exclude a jrater 
uterinus, when tne inheritance deſcended a patre, and vice ce. = 
and poſtidly 1 in arab alſo; as cyen with us it remained 2 
doubt, in the time of Bracton *", and of Fleta e, whether the 
half blood on the father's ſide was excluded from the int 
ritance which originally deſcended from the common father, 
or only from ſuch as deſcended from the reſpective mothers, 
and from newly purchaſed lands. So alſo the rule of law, as laid 


died without iſue; and it was held, that ters of the half blood, as coparceners, 
the third daugh'er a one ſh uld inherit each might be heir of thoſe lands to tue 
their ſhares, a> being the heir of the other. (Mayn. Edw. II. 628. Fitz 
Whole bool; and that the youngeſt abr. tit. grare impedit. 177.) 
daughter ſhould re ain oniy her original b J. 2. f. 10. F. 14. 

fourth part of their common father's c Gr. Couſtum. c. 25. 

lands. (o Af. 27.) Ani yet it was J. 2. c. 30. §. 3» 

clear law in M. 10 Edw. II. that, . 6. Co 1. §. 14. 

where lands had deſcended to two ſiſ- 
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down by our Forteſcue , extends no farther than this; Ha- 
ter fratri uterino non ſuccedet in haereditate paterna. It: is 
moreover worthy of obſervation, that by our law, as it now 
ſtands, the crown (which is the higheſt inheritance in the na-. 
tion) may deſcend to the half bloat of the preceding ſove- 
reign e, g, ſo that it be the blood of the firſt monarch, purchaſor, 
(or in the feodal language) conqueror of the reigning fa- 
mily. Thus it actually did deſcend from king Edward the 
ſixth to queen Mary, and from her to queen Elizabeth, who 
were reſpectively of the half blood to each other. For, the 
royal pedigree being always a matter of ſufficient notoriety, 
there is no occaſion to call in the aid of this preſumptive rule 
of evidence, to render probable the deſcent from the royal 
ſtock, which was formerly king William the Norman, and 
is now (by act of parliament T7 the princeſs Sophia of Ha- 
nover. Hence allo it is, that in eſtates-tail, where the pedi- 
gree from the firſt donee mult be ſtrictly proved, half blood is 
no impediment to the deſcent : becauſe, when the lineage is 
clearly made out, there is no need of this auxiliary proof. 
How far it might be defirable for the legiſlature to give re- 
lief, by amending the law of deſcents in one or two inſtances, 
and ordaining that the half blood might always inherit, where 
the eſtate notoriouſly deſcended from it's own proper anceſ- 
tor, and, in caſes of new-purchaſed lands or uncertain de- 
ſcents, ſhould never be excluded by the whole blood in a re- 
moter degree; or how far a private inconvenience ſhould be 
ſtill ſubmitted to, rather than a long eſtavliſhed rule ſhould 
be ſhaken, it 1s not for me to determine. ; 


Tre rule then, together with it's illuſtration, amounts to 
this: that, in order to keep the eſtate of John Stiles as nearly 
as poſſible in the line of his purchaſing anceſtor, it mult de- 
ſeend to the iſſue of the neareſt couple of anceſtors that have 
left deſcendants behind them ; becauſe the deſcendants of one 
anceſtor only are not ſo likely to be in the line of that pur- 
chaſing anceſtor, as thoſe who are deſcended from both. 


f dc loud. LL. Angl. 5. | b 12 Will. III. c. 2. 
3 Plowd. 245. Co. Litt. 15. i Litt. $. 14, 15. 
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Bor here another difficulty ariſes. In the ſecond, third, 
Fourth, and every ſuperior degree, every man has many cou. 
ples of anceſtors, increaſing according to the diſtances in 
"2 geometrical progreſſion upwards &, the deſcendants of al 
which reſpective couples are (repreſentatively) related to him 
in the fame degree. Thus in the ſecond degree, the iſſue of 
George and Cecilia Sciles and of Andrew and Eſther Baker, 
the two grandfires and grandmothers of John Stiles, are each 
in the fame degree of propinquity ; in the third degree, the 
reſpective iſſues of Walter and Chriſtian Stiles, of Luke and 
Frances Kempe, of Herbert and Hannah Baker, and of 
James and Emma Thorpe, are (upon the extinction of the 
two inferior degrees) all equally entitled to call themſehes 


the next kindred of the whole blood to John Stiles. To 


which therefore of theſe anceſtors muſt we firit reſort, in or- 
der to find out deſcendants to be preferably called co the in. 
heritance ? In anſwer to this, and likewiſe to avoid all other 
confuſion and uncertainty that might ariſe between the ſeve- 


ral ſtocks wherein the purchaſing anceſtor may be ſought 
for, another qualification is requiſite, beſides the proximity and 
entirety, which is that of dignity or worthineſs, of blood. For, 


VII. Tar ſeventh and laſt rule or canon is, that in colla- 


teral inheritances the male ſtocks ſhall be preferred to the fe- 


male; (that is, kindred derived from the blood of the male 
anceſtors, however remote, ſhall be admitted before thoſe 
from the blood of the female, however near,)—unleſs where 
the lands have, in fact, deſcended from a female. 


Tus the relations on the father's ſide are admitted 77 in- 


-finitum, before thoſe on the mother's fide are admitted at ail! 
and the relations of the father's father, before thoſe of the fa- 


ther's mother; and ſo on. And in this the Engliſh law 1s 
not fingular, but warranted by the examples of the Hebrew 


and Athenian laws, as ſtated by Selden n, and Petit u; though 
among the Greeks in the time of Heſiod 9, when a man died 


without wife or children, all his kindred (without any dil 


k Cee pag. 204. n LL. Attic. I. 1. 1. 6. 
3 Litt. §. 4. | Ste. 606. 
m ge uc. Eöbracor. c. 12. 85 | ; 

tinction) 
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tinction) divided his eſtate among them. It is likewiſe war- 
ranted by the example of the Rohan laws; wherein the ag 


nati, or relations by the father, were preferred to the coonats, 


or relations by the mother, till the edict of the emperor Juſti- 
nian ? aboliſhed all diſtinction between them. It is alſo con- 
formable to the cuſtomary law of Normandy 3, which indeed 
in moſt reſpects a agrees with our Enylith law of inheritance. 


HowzveR, I am inclined to think, that this rule of our 
laws does not owe it's immediate original to any view of con- 
formity to thoſe which I have juit now mentioned; but was 
eſtabliſhed in order to effectuate and carry into execution the 
ſikth rule, or principal canon of collateral inheritance, before 
laid down; that every heir mult be of the blood of the ſirſt 

urchaſor. For, when ſuch firſt purchaſor was not eaſily to 
be diſcovered after a long courſe of deſcents, the lawyers not 
only endeavoured to inveſtigate him by taking the next 
relation of the whole blood to the perſon laſt in poſſeſſion, 
but alſo, conſidering that a preference had been given to 
males (by virtue of the ſecond ,canon) through the whole 
courſe of lineal deſcent from the firſt purchaſor to the preſent 
time, they judged it more likely that the lands ſhould have 
deſcended to the laſt tenant from his male than from his 
female anceſtors ; from the father (ior inſtance) rather than 
from the mother; from the father's father, rather than from 
the father's mother: and therefore they hunted back the in- 
heritance (if I may be allowed the expreſſion) through the 
male line; and gave it to the next relations on the ſide of the 
father, the father's father, and ſo upwards; imagining with 
reaſon that this was the moſt probable way of continuing 
it in the line of the firſt purchaſor. A conduct much more 
rational than the preference of the aguati, by the Roman 
| laws: which, as they gave no advantage to the males in the 

firſt inſtance or direct lineal ſucceſſion, had no reaſon for 


preterring them in the tranſverſe collateral one : upon which 


account this preference was ne wiſely aboliſhed by Juſti- 
nian. 


p Neu. 118. | Q Gr. Couſtum. c. 25. 


Tarar 


Ae 
— 


A 


77 Pay . ͤͤ——— 
an 5 God.” 


Ce .- ee EE EE ROT EIN __ 


— 


3 : 
- 


„ 
ern _— 
: > a" 


_— 


bn or cy 4 

' 0 * 
— * 
8 * 


xx 
e 


* ELD; 35 A Et F. 
= SF i; . A od 2 . ” 
1 


e 


7 
4 


T e n 
De 2 
—> A - 
ao - SES 
2 3 2 
n 
, * 


. 
* 
* oy) N * 
— 


c 
3 2 . 


» — — 


N . 


> 2 — 2 as, © 
7 S 


* 7 
_— * 


— er — gy cs we - 


— Y— —_ I —_— cr — 


236 The RicnrTs Book II. 


Tha this was the true ſoundation of the preference of the 
agnati or male ſtocks, in our law, will farther appear, if we 
conſider, that, whenever the lands have notoriouſly deſcended 
to a man from his mother's ſide, this rule is totally reverſed ; 


and no relation of his by the father's ſide, as ſuch, can ever 


be admitted to them : becauſe he cannot poſſibly be of the 
blood of the firſt purchaſor. And fo, e converſo, if the lands 
deſcended from the father's fide, no relation of the. mother, 
as ſuch, ſhall ever inherit. So alio, if they in fact defcended 
to John Stiles from his father's mother Cecilia Kempe ; here 
not only the blood of Lucy Baker his mother, but alſo of 
George Stiles his father's father, is perpetually excluded. 
And, in like manner, if they be known to have deſcended 
from Frances Holland the mother of Cecilia Kempe, the 
line not only of Lucy Baker, and of George Stiles, but alſo 
of Luke Kempe the father of Cecilia, is excluded. Whereas 
when the ſide from which they deſcended is forgotten, or ne- 
ver known, (as in the cafe of an eſtate newly purchaſed to be 


| Holden 27 feudum antiquum } here the right of inheritance firſt 


runs up all the father's fide, with a preference to the male 
ſtocks in every inſtance and, if it finds no heirs there, it 
then, and then only, reſorts to the mother's fide ; leaving no 
place untried, in order to find heirs that may by poſſibility be 
derived from the original purchaſor. 'The greateſt proba- 
bility of finding ſuch was among thoſe deſcended from the 
male anceſtors; but, upon failure of iſſue there, they may 


poſſibly be found among thoſe derived from the females. 


Tus I take to be the true reaſon of the conſtant preference 
of the agnatic ſucceſſion, or iſſue derived from the male an- 
ceſtors, through all the ſtages of collateral inheritance; as the 
ability for perſonal ſervice was the reaſon for preferring the 


males at firſt in the direct lineal ſucceſſion. We ſee clearly, 


that, if males had been perpetually admitted, in utter exclu- 
ſion of females, the tracing the inheritance back through the 
male line of anceſtors muſt at laſt have inevitably brought us 


up to the firſt purchaſor: but, as males have not been erfe- 
tunl'y 


8 
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10 ) admitted, but only generally preferred ; as females have 


not been utterly excluded, but only generally poſiponed to males; 


the tracing the inheritance up through the male ſtocks will 


not give us abſolute demonſtration, but only a ſtrong proba- 
bility, of arriving at the firſt purchator z which, joined with 
the other probability, of the wholeneſs or entirety of blood, 
will fall little ſhort of a certainty. 


Broke we conclude this branch of our enquiries, it may 
rot be amiſs to exemplify theſe rules by a ſhort iketch of the 
manner in which we mulit ſearch for the heir of a perſon, as 
Jabn Stiles, who dies ſeiſed of land which he acquired, and 
which therefore held as a feud of indefinite antiquity t. 


Ix the firſt place ſuccecds the eldeſt fon, Matthew Stiles, 
or his iſſue : (n® 1.)—if his line be extinct, then Gilbert 
Stiles and the other ſons, reſpectively, in order of birth, or 
their iſſue; (n“ 2.)—in default of theſe, all the daughters 
together, Margaret and Charlotte Stiles, or their iſſue. (no 
;.)—On failure of the deſcendants of hn Stiles himſelf, 


the iſue of Geoffrey and Lucy Stiles, his parents, is called in: 


v2, firſt, Francis Stiles, the eldeſt brother of the whole 
blood, or his iſſue : (n' 4.)—then Oliver Stiles, and the 
other whole brothers, reſpectively, in order of birth or their 
ſue; (no 5.)—then the ſiſters of the whole blood all toge- 
ther, Bridget and Alice Stiles, or their iſſue. (n' 6.)—In 
defect of theſe, the iſſue of George and Cecilia Stiles, his fa- 
ther's parents; reſpect being ſtill had to their age and ſex: 
(u 7.) —then the iſſue of Walter and Chriſtian Stiles, the 
parents of his paternal grandfather : (no 8.)—then the iſſue 
of Richard and Anne Stiles, the parents 3 of his paternal grand- 
father's father: (no 9.)—and fo on in the paternal grandfa- 
thers paternal line, or blood of Walter Stiles, in inſinitium. 
In defect of theſe, the iſſue of William and Jane Smith, the 
parents of his paternal grandfather's mother: (no 10.) - and 
ſo on in the paternal grandfather's maternal line, or biood of 
Chriſtian Smith, in infinitum till both the immediate bloods 
of George Stiles, the n? grandfather, are ſpent.— Then 
we muſt reſort to the iſſue of Luke and Frances Kempe, the 


r See the table of dzicents annexed, 
© parents 
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parents of John Stiles s paternal grandmother : (no 1 1.) then 
to the iſſue of Thomas and Sarah Kempe, the parents of his 
paternal grandmother's father: (no 12.) —and fo on in the 
paternal grandmother's paternal line, or blood of Luke Kempe, 
in inſinitum.— In default of which, we mult call in the iſſue of 
Charles and Mary Holland, the parents of his paternal grand. 
mother's mother : (no 13.)—and ſo on in the paternal grand. 
mother's maternal line, or blood of Frances Holland, in i, 22 
nitum; till both the immediate bloods of Cecilia Kempe, the 
paternal grandmother, are alſo ipent. —Whereby the paternal 
blood of John Stiles entirely failing, recourſe muſt then, and 
not before, be had to his maternal relations; or the blood cf 
the Bakers, (no 14, 15, 16.) Willis's, (no 17.) Thorpes 
(no 18, 19.) and Whites; (no 20.) in the ſame regular ſuc. 
ceſſive order as in the paternal line. | 


THe ſtudent ſhould however be informed, that the claſs, 
no 10, would be poſtponed to no 11, in conſequence of tba 
doctrine laid down, arguendo, by juſtice Manwoode, in the 


caſe of Clere and Brooke; from whence it is adopted by loid 


Bacon, and fir Matthew Hale u: becauſe, it is ſaid, that all 
the female anceſtors on the part of the father are equally 
worthy of blood; and, in that caſe, proximity ſhall prezall. 
And yet, notwithſtanding theſe reſpectable authorities, the 


compiler of this table hath ventured (in point of theory, for 


the caſe never yet occurred in practice) to give the preference 


to no 10 before ne 11; for the following reaſons : 1. Because 


this point was not the principal queſtion 1 in the caſe of Clerc 
and Brooke: but the law concerning it is delivered chli 
only, and in the courſe of argument, by juſtice Manwoode; 
though aſterwards ſaid to be confirmed by the three other 
Juſtices in ſeparate, extrajudicial, conferences with the re- 
porter. 2. Becauſe the chieſ-juſtice, fir James Dyer, in 
reporting the reſolution of the court in what ſeems to be tic 
ſame caſe , takes no notice of this doctrine. 3. Becauſe it 
appears from Plowden's report, that very many gentlemen 

of the law were diſſatisſied with this poſition of juſtice Man- 
woode ; ſince the blood of no 10 was derived to the purchaſor 


* Plowd. 4 50. | u H. C. L. 240. 244. 
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through a greater number of males than the blood of no x1, 
and was therefore in their opinion the more worthy of the two. 
4. Becauſe the poſition itſelf deſtroys the otherwiſe entire and 
regular ſymmetry of our legal courſe of deſcents, as is mani- 
felt by inſpecting the table; wherein no 16, which is analo- 
ous in the maternal line to no 10 in the paternal, is preferred 
to no 18, which is analogous to no 11, upon the authority of 
the eighth rule laid down by Hale himſelf : and it deſtroys 
alſo that conſtant preference of the male ſtocks in the law of 
inheritance, for which an additional reaſon is before * given, 
beſides the mere dignity of blood. 5. Becauſe it introduces 
all that uncertainty and contradiction, which is pointed out 
by an ingenious author); and eſtabliſhes a collateral doc- 
tine, (viz. the preference of no 11 to no 10) ſeemingly, 
though perhaps not ſtrictly, incompatible with the principal 
point reſolved in the caſe of Clere and Brooke, viz. the 
preference of no 11 to no 14. And, though that learned 
writer propoſes to reſcind the principal point then reſolved, 
in order to clear this difficulty; it is apprehended, that the 
difficulty may be better cleared, by rejecting the collateral 
doctrine, which was never yet reſolved at all. 6. Becauſe 
the reaſon that is given for this doctrine, by lord Bacon, 
{viz. that in any degree, paramount the firit, the law reſpeCt- 
eth proximity, and not dignity of blood) is directly contrary 
to many initances given by Plowden and Hale, and every 
other writer on the law of deſcents. 7. Becauſe this poſi- 
tion ſeems to contradict the allowed doctrine of fir Edward 
Coke 2; who lays it down (under different names) that the 
blood of the Kempes (alias Sandies) ſhall not inherit till the 
blood of the Stiles's {alias Fair fields) fail. Now the blood 
of the Stiles's docs certainly not fail, till both nog and no 10 
are extinct. Wherefore nꝰ 11 (being the blood of the Kempes) 
ought not to inherit till then. 8. Pecauſe in the caſe, 
Mich. 12 Edw. IV. 14* (much relied on in that of Clere 
and Brooke) it is laid down as a rule, that “ ce/fr;y, que doit 
« mheriter al pere, doit iuberiter al jits >,” And fo fir Mat- 
thew Hale © ſays, © that though the law excludes the father 


* Pag. 235, 6, 7. a Fitzh. Abr. tit. di cent. 2. Bro. 
Law of inheritances. 24 edit. pag. Abr. t. diſcent. 3. 
30. 38. 61, G2. 66. '  Þ See pag. 223. 


2 Co. Litt. 12. Hawk, abr. in loc. c Hi, C. L. 243. 
K & from 
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ce from inheriting, yet it ſubſtitutes and directs the deſcent, 
ce as it ſhould have been, had the father inherited.” Nay | 
it is ſettled, by the reſolution in Clere and Brooke, that no 10 
ſhould be inherited before no11 to Geoffrey Stiles, the father, 3 
had he been the perſon laſt ſeiſed; and therefore no 10 ought * 
alſo to be preferred in inheriting to John Stiles, the ſon. 


IN caſe Fobn Stiles was not himſelf the purchaſor, but the 
eſtate in fact came to him by deſcent from his father, mo- 
ther, or any higher anceſtor, there is this difference; that the | 
blood of that line of anceſtors, from which it did not deſcend, | 
can never inherit: as was formerly fully explained %. And 
the like rule, as is there exemplified, will hold upon deſcents 
from any other anceſtors. | 


Tu ftudent ſhould alſo bear in mind, that, during, this 
whole proceſs, John Stiles is the perſon ſuppoſed to have been 
laſt actually ſeiſed of the eſtate. For if ever it comes to veſt 
in any other perſon, as heir to Fob Stiles, a new order of ſuc- 
ceſſion muſt be obſerved upon the death of ſuch heir; ſince 
he, by his own ſeifin, now becomes himſelf an anceſtor or 
flipes, and muſt be put in the place of John Stiles. The 
figures therefore denote the order, in which the ſeveral claſſes 
would ſucceed to % Stiles, and not to each other: and 
before we ſearch for an heir in any of the higher figures, (as 

no 8.) we mult be firſt aſſured that all the lower claſſes (from 
no 1 to no 7.) were extinct, at Fohn Stiles's deceaſe. 


' 4 Sce page 236. 
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urn THE FIFTEENTH, 
or TITLE By PURCHASE, AND 
FIRST BY ESCHEAT. 


JURCHASE, perguiſitio, taken in it's largeſt and moſt 


extenſive ſenſe, is thus defined by Littleton a; the 15 1 
poſſeſſion of lands and tenements, which a man hath by his 1 
un act or agreement, and not by deſcent from any of his Ni 
mceſtors or kindred. In this ſenſe it is contradiſtinguiſhed | 41 95 
dom acquiſition by right of blood, and includes every other | | 1 
method of coming to an eſtate, but merely that by inherit- 1 hs 
e: wherein the title is Veſted in a perſon, not by his own | E. HERR 
kt or agreement, but by the ſingle operation of law). Wh 

PuscHasr, indeed, in it's vulgar and confined accepta- 93 
ben, is applied only to ſuch' acquiſitions of land, as are ob- 1 
kuned by way of bargain and ſale, for money, or ſome other 1 ; 
Kluable conſideration. But this falls far ſhort of the legal 10 "73 
lea of purchaſe : for, if I give land freely to another, he is 6 15 
T the eye of the law, a purchaſor © ; and falls within Little- 4 5 
au definition, for he comes to the eſtate by his own agree- 5 | 5 We 


dent, that is, he conſents to the gift. A man who has his 
kther's eſtate ſettled upon him in tail, before he was born, is 
% a purchaſor; for he takes quite another eſtate than the 
vof deſcents would have given him. Nay even if the an- 
tor deviſes his eſtate to his heir at law by will, with other 
tations, or in any other ſhape than the courſe of deſcents 
ld direct, ſuch heir ſhall take by purchaſe “. But if a 
lan, ſeiſed in fee, deviſes his whole eſtate to his heir at law, 
that the heir takes neither a greater nor a leſs eſtate by the 


KY 12. c Thid. 
d Co. Litt. 18. d Lord Raym. 728. 
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deviſe than he would have done without it, he ſhall be ad. ; 
judged to take by deſcent e, even though it be charged with ; 


incumbrances f; this being for the benefit of creditors, and C 
others, who have demands on the eſtate. of the anceſtor, If 
a remainder be limited to the heirs of Sempronius, here Sen. 
pronius himſelf takes nothing; but, if he dies during the con. 0 
tinuance of the particular eftate, his heirs ſhall take as pur. t 
chaſors *. But, if an eſtate be made to A for life, remainder a 
to his right heirs in fee, his heirs ſhall take by deſcent : for it q 
is an ancient rule of law, that wherever the anceſtor takes an f 
eſtate for life, the heir cannot by the ſame conveyance take N 
an eſtate in fee by purchaſe, but only by deſcent b. And, if A þ 
dies before entry, ſtill his heir fhall take by defcent, and not A 
by purchaſe ; for, where the heir takes any thing that migkt fi 
have veſted in the anceſtor, he takes by way of deſcent! d 
The anceſtor, during his life, beareth in himſelf all hi E 
heirs “; and therefore, when once he is or might have been 
ſeiſed of the lands, the inheritance ſo limited to his heirs reſts et 
in the anceſtor himſelf : and the word ““ heirs” in this eat tw 
is not eſteemed a word of prrchaſe, but a word of imitatin, in] 
enuring ſo as to increaſe the eſtate of the anceſtor from a t- in 
nancy for life to a fee-ſimple. And, had it been othervwite cel 
had the heir (who 1s uncertain till the death of the anceſtor tak 
been allowed to take as a purchafor originally nominated in def 
the deed, as muſt have been the caſe if the remainder had but 
been expreſsly limited to Matthew or Thomas by name; ant 
then, in the times of ſtrict feodal tenure, the lord wou ral, 
have been defrauded by ſuch a limitation of the fruits of ti 2. - 
ſigniory, arifing from a deſcent to the heir. lwe 
n AT we call purchaſe, perquiſttio, the feudiſts called a * 
queſt, conquaeſtus, or conquifitio) ; both denoting any meu = 
of acquiring an eſtate out of the common courſe of inherte 4 
| EE : | he 
ance. And this is ſtill the proper phraſe in the law of >cot- "A 
landen: as it was among the Norman juriſts, who {i 3 
1 Roll. Abr. 62 6. i 1 Rep 98. eccu 
f Sall: 241. Lord Raym. 728. k Co. Litt. 22. | | 
2 r Roll. Abr. 627. . 10. 8. 18. * 
d 1 Rep. 104. 2 Lev. 60. Raym. m. Dalrymple of feuds. 210. 
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the firſt purchaſor (that is, he who brought the eſtate into 
the family which at preſent owns it) the conqueror or con- 
quereur a. Which ſeems to be all that was meant by the ap- 
pellation which was given to William the Norman, when 
his manner of aſcending the throne of England was, in his 
own and his ſucceſſors? charters, and by the hiſtorians of the 
times, entitled conquagſtus, and himſelf conquaęſtor or conquiſi- 
uro; ſignifying that he was the firſt of his family who ac- 
quired the crown of England, and from whom therefore all 
future claims by deſcent muſt be derived: though now, from 
our diſuſe of the feodal ſenſe of the word, together with the 
reflexion on his forcible method of acquiſition, we are apt 
to annex the idea of victory to this name of conqueſt or congui- 
tin: a title which, however juſt with regard to the crown, 
the conqueror never pretended with regard to the realm of 
England; nor, in fact, ever had p. | 


Tas difference in effect, between the acquiſition of an 
eſtate by deſcent and by purchaſe, conſiſts principally in theſe ' 
two points : 1. That by purchaſe the eſtate acquires a new 
inheritable quality, and is deſcendible to the owner's blood 
in general, and not the blood only of ſome particular an- 
ceſtor. For, when a man takes an eſtate by purchaſe, he 
takes it not 47 feudum pateramum or maternum, which would 
deſcend only to the heirs by the father's or the mother's fide : 
but he takes it ut feudium antiquum, as a feud of indefinite 
antiquity z whereby it becomes inheritable to his heirs gene- 
ral, firſt of the paternal, and then of the maternal line. 
2. An eſtate taken by purchaſe will not make the heir an- 
lwerable for the acts of the anceſtor, as an eftate by deſcent 
will. For, if the anceſtor by any deed, obligation, cove- 
nant, or the like, bindeth himſelf and his heirs, and dieth ; 
this deed, obligation, or covenant, ſhall be binding upon 
the heir, ſo far forth only as he (or any other in truſt for 
him e) had any eſtate of inheritance veſted in him by deſcent 
from (or any eſtate pur auter vic coming to him by fpecial 
eccupancy, as heir to”) that anceſtor, ſufſicient to an{vcr 


Er. Cru*ug, 195 c. 2 5. Fag. 40. q Stat. 29 Car. II. c. 3. Se. 10. 
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the charge; whether he remains in poſſeſſion, or hath aliened 
it before aftion brought * ; which ſufficient eſtate is in the 
law called affets; from the French word, z, enough“ 
Therefore if a man covenants, for himſelf and his heirs, to 
keep my houſe in repair, I can then (and then only) compel 
his heir to perform this covenant, when he has an eſtate ſuf. 
cient for this purpoſe, or afſets, by deſcent from the cove. 
nantor : for though the covenant deſcends to the heir, whe. 
ther he inherits any eſtate or no, it lies dormant, and is not 
compulſory, until he has aſſets by deſcent “. 


Tas is the legal ſignification of the word perquiſttio, or 


purchaſe ; and in this ſenſe it includes the five following 8 
methods of acquiring a title to eſtates : 1. Eſcheat. 2. Oc. , 
cupancy. 3. Preſcription. 4. Forfeiture. 5. Alienation, t 
Of all theſe in their order. pl 
ni 

I. Eschrar, we may remember , was one of the fruit a 
and conſequences of feodal tenure. The word itfelf is or. hr 
ginally French or Norman *, in which language it ſignif; Ip 
chance or accident; and with us it denotes an obſtruction by 
of the courſe of deſcent, and a confequent determination of Th 
the tenure, by ſome unforeſcen contingency : in which caſe lin 
the land naturally reſults back, by a kind of reverſion, to the ; 
original grantor or lord of the fee 7. that 
ſom 

EscHEaT therefore being a title frequently veſted in the non 
cont 


lord by inheritance, as being the fruit of a ſigniory to which 
he was entitled by deſcent, (for which reaſon the lands eſcheat- iſ fach 
ing ſhall attend the ſigniory, and be inheritable by ſuch only Bi 12nd 
of his heirs as are capable of inheriting the other *) it may per 
ſeem in ſuch caſes to fall more properly under the forme! by u 


general head of acquiring title to eſtates, viz. by deſcent, Es 
(being veſted in him by act of law, and not by his own ac , / 
| if the 

1 P. Ws, 777. * Eſchet or Chet, formed from tht tn, 
t Stat. 3-& 4 W. & M. c. 14. verb eſci:ir or char, to happen. mam 

uv Finch. law. 119. y 1 Feud. 86. Co. Litt. 13. 7 
v Finch. Rep. 86. 2 Co. Litt. 53. wc 


See pag. 72. 
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or agreement) than under the preſent, by purchaſe. But it 
muſt be remembered that, in order to complete this title by 
eſcheat, it is neceſſary that the lord perform an act of his own, 
by entering on the lands and tenements ſo eſcheated, or ſuing 
out a writ of eſcheat * : on failure of which, or by doing any 
act that amounts to an implied waiver of his right, as by 
accepting homage or rent of a ſtranger who uſurps the poſ- 
ſeſſion, his title by eſcheat is barred b. It is therefore in ſome 
reſpect a title acquired by his own act, as well as by act of 
law. .Indeed this may alſo be ſaid of deſcents themſelves, in 
which an entry or other ſeiſin is required, in order to make a 
complete title; and therefore this diſtribution of titles by our 
legal writers, into thoſe by deſcent and by purchaſe, ſeems in 
this reſpeCt rather inaccurate, and not marked with ſufficient 
preciſion : for, as eſcheats muſt follow the nature of the ſig- 
niory to which they belong, they may veſt by either purchaſe 
or deſcent, according as the ſigniory is veſted. And, though 
fr Edward Coke conſiders the lord by eſcheat as in ſome re- 
ſpects the aſſignee of the laſt tenant ©, and therefore taking 
by purchaſe 3 yet, on the other hand, the lord is more fre- 
quently confidered as being ltimus haeres, and therefore ta- 
king by deſcent in a kind of caducary ſucceſſion. 


Tur law of eſcheats is founded upon this ſingle principle, 
that the blood of the perſon laſt ſeiſed in fee- ſimple is, by 
ſome means or other, utterly extinct and gone: and, ſince 
none can inherit his eſtate but ſuch as are of his blood and 
conſanguinity, it follows as a regular conſequence, that when 
ſuch blood is extinct, the inheritance itſelf muſt fail; the 
and muſt become what the feodal writers denominate feudum 
opertum 5 and mult reſult back again to the lord of the fee, 
by whom, or by thoſe whoſe eſtate he hath, it was given. 


ESCHEATS are frequently divided into thoſe prapter defec- 
tum ſanguinis and thoſe proprer delitum tenentis : the one fort, 
it the tenant dies without heirs ; the other, if his blood be 


attainted e. But both theſe ſpecies may well be compre- 


2 Bro, Abr. tit. eſcheat. 26. e I Inft. 215. 
id. tit. acceptance. 25. Co. Litt. & Co. Litt. 13. 92. 
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hended under the firſt denomination only; for he that is at- 
tainted ſuffers an extinction of his blood, as well as he that 
dies without relations. The mheritable quality is expunged 
in one inſtance, and expires in the other; or, as the doctrine 
of eſcheats is very fully expreſſed in Fleta ©, © dominus cafi— 


* falis feodi loco haeredis habetur, reds per defectum vel de- 


c Jictum extinguitur fanguis teneutis.“ 


ESCHEAT'S therefore ariſing merely upon the deficiency of 
the blood, whereby the deſcent is impeded, their doctrine 
will be better illuſtrated by conſidering the ſeveral calc; 
wherein hereditary blood may be deficient, than by any other 
method whatſoever. 


1, 2, 3. Tux firſt three caſes, wherein inheritable blood 
is wanting, may be collected from the rules of deſcent laid 
down and explained in the preceding chapter, and therefore 
will need very little illuſtration or comment. Firſt, when 
the tenant dies without any relations on the part of any of his 
anceſtors : ſecondly, when he dies without any relations on 
the part of thoſe anceſtors from whom his eſtate deſcended: 
thirdly, when he dies without any relations of the whole 
blood. In two of theſe caſes the blood of the firſt purchaſor 
is certainly, in the other it is probably, at an end; and 
therefore in all of them the law directs, that the land ſhall 
eſcheat to the lord of the fee : for the lord would be mani- 
feſtly prejudiced, if, contrary to the inherent condition tacit- 
ly annexed to all feuds, any perſon ſhould be ſuffered to ſucceed 
to the lands, who is not of the blood of the firſt fendatory, to 
whom for his perſonal merit the eſtate is ſuppoſed to have 
been granted. 


4. A MONSTER, which hath not the ſhape of mankind, 
but in any part evidently bears the reſemblance of the brute 
creation, hath no inheritable blood, and cannot be heir to 
any land, albeit it be brought forth in marriage : but, al- 
though it hath deformity in any part of it's body, yet if it 


— FA 6, Co N 
hath 
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hath human ſhape, it may be heir f. This is a very antient 
rule in the law of England 5; and it's reaſon is too obvious, 
and too ſhocking, to bear a minute diſcuſſion. The Roman 
Jaw agrees with our own in excluding ſuch births from ſuc- 
ceilons “: yet accounts them, however, children in ſome 
reſy2cts, where the parents, or at leaſt the father, could reap 
any advantage thereby ; (as the jus trium liberorum, and the 
like) eſtœeming them the misfortune, rather than the fault, 


of that parent. But our law will not admit a birth of this 


kind to be ſuch an iſſue, as ſhall entitle the huſband to be 
tenant by the curteſy k; becauſe it is not capable of inheriting. 
And therefore, if there appears no other heir than ſuch a 
prodigious birth, the land thall eſcheat to the lord. 


5. BaSTARDS are incapable of being heirs. Baſtards, 
by our Jaw, are ſuch children as are not born either in law- 
ful wedlock, or within a competent time after it's determina- 
tion!, Such are held to be ru/livs filii, the ſons of nobody; 
for the maxim of law 1s, % ex damnato coitu naſcuntur, inter 
literos non computantur m. Being thus the ſons of nobody, 
ticy have no blood in them, at leaſt no inheritable blood ; 
conſequently, none of the blood of the firſt purchaſor : and 
therefore, 1f there be no other claimant than ſuch illegitimate 
children, the land ſhall eſcheat to the lord *. The civil law 
differs from ours in this point, and allows a baſtard to ſuc- 


ceed to an inheritance, if after it's birth the mother was mar- 


ried to the father ®: and alſo, if the father had no lawful wife 
or child, then, even if the concubine was never married to 
the father, yet ſhe and her baſtard ſon were admitted each to 
one twelfth of the inheritance ? : and a baſtard was likewiſe 


1 6 fur. Brac. J. 1. . 6. G . 5. . 3. 
| Z ui cn formam humani gencris c. 30. 

Cnuveirſo mire fprecreiriur, ut fi mulier h Ff. 1. 5. 14. 

man/irejum del predigiiſim enixa ſit, inter i Ffe 50. 16. 135. Paul. 4. ſent. 9. 


lifros mon c,mpur.ntur. Partus tamen, Ye 63. | 


eur H) aliquartuium addiderit wil di- k Co. Litt. 29. 

m nucric, ut fi ,ex wil tantum quatuor I See book I. ch. 16. 

dite habuerit, bene debet inter libcros m Co. Litt. 8. 

mme, arte t þ member. int in:tiliia n Finch. law. 117. 

62 *$17ug/a, men flames tt £41 Fus mecr;firo- o Nav. 89. Ce 8. p bid. c. 12. 
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capable of ſucceeding to the whole of his mother's eſtate, 
although ſhe was never married; the mother being ſuf. 
ciently certain, though the father is not 1. But our law, in 
favour of marriage, is much leſs indulgent to baſtards, 


THERE is indeed one inſtance, in which our law has 
ſhewn them ſome little regard; and that is uſually termed 
the caſe of baſtard eigne and mulier priſne. This happens 
when a man has a baſtard ſon, and afterwards marries the 
mother, and by her has a legitimate ſon, who in the language 
of the law is called a multer, or, as Glanvil © expreſſes it in 
his Latin, flivs mulieratus ; the woman before marriage being 
coucubina, and afterwards mulier. Now here the eldeſt ſon is 
baſtard, or baſtard eigne ; and the younger ſon is legitimate, 
or mulier puiſne. If then the father dies, and the bafard 
eignè enters upon his land, and enjoys it to his death, and 
dies ſeiſed thereof, whereby the inheritance deſcends to his 
iſſue; in this caſe the mulier puiſne, and all other heirs, 
(though minors, feme coverts, or under any incapacity whats 
ſoever) are totally barred of their right *. And this, 1. As 
a puniſhment on the znulier for his negligence, in not enter- 
ing during the ba/{ard's life, and evicting him. 2. Becauſe 
the law will not ſuffer a man to be baſtardized after his death, 
who entered as heir and died ſeiſed, and ſo paſſed for legiti- 
mate in his lifetime. 3. Becauſe the canon law (following 
the civil) did allow ſuch baſtard eigns to be legitimate, on the 
ſubſequent marriage of his mother : and therefore the laws of 
England (though they would not admit either the civil or 
canon law to rule the inheritances of this kingdom, yet) 
paid ſuch a regard to a perſon thus peculiarly circumſtanced, 
that, after the land had deſcende”' to his iſſue, they would 
not unravel the matter again, and ſuffer his eſtate to be ſhaken. 
But this indulgence was ſhewn to no other kind of baſtard; 
for, if the mother was never married to the father, ſuch 
baſtard could have no colourable title at all *. 


q Cd. 6. 57. 5. s Litt. §. 399. Co. Litt 244, 
* t Litt, §. 400. 
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As baſtards cannot be heirs themſelves, ſo neither can 


they have any heirs but thoſe of their own bodies. For, as 
all collateral kindred conſiſts in being derived from the ſame 


common anceſtor, and as a baſtard has no legal anceſtors, he 


can have no collateral kindred; and, conſequently, can have 


no legal heirs, but ſuch as claim by a lineal deſcent from 


himſelf. And therefore if a baſtard purchaſes land and dies 
ſeiſed thereof without iſſue, and inteſtate, the land ſhall eſ- 
cheat to the lord of the feen. | 


6. ALIENS” alſo are incapable of taking by deſcent, or 
inheriting ” : for they are not allowed to have any inheritable 
blood in them; rather indeed upon a principle of national or 
civil policy, than upon reaſons ſtrictly feodal. Though, if 
lands had been ſuffered to fall into their hands who owe no 
allegiance to the crown of England, the deſign of introdu- 
cing our feuds, the defence of the kingdom, would have been 
defeated. Wherefore if a man leaves no other relations but 
aliens, his lands ſhall eſcheat to the lord. : 


As aliens cannot inherit, ſo far they are on a level with 


baſtards 3 but as they are alſo diſabled to hold by purchaſe *, 


they are under ſtill greater diſabilities. And, as they can 
neither hold by purchaſe, nor by inheritance, it is almoſt 
ſuperfluous to ſay that they can have no heirs, ſince they can 
have nothing for an heir to inherit; but ſo it is expreſsly 
holden , becauſe they have not in them any inheritable blood. 


AnD farther, if an alien be made a denizen by the king's 
letters patent, and then purchaſes lands, (which the law 
allows ſuch a one to do) his ſon, born before his denization, 
thall not (by the common law) inherit thoſe lands; but a ſon 
born afterwards may, even though his elder brother be living; 
for the father, before denization, had no inheritable blood to 
communicate to his eldeſt ſon; but by denization it acquires 


« Bract. J. 2. c. 7. Co. Litt. 244. x Lid. Zo 


See Book 1. ch. 10. 7 Lid. I Lev. 59. 
* Co. Litt. 8. | 
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an hereditary quality, which will be tranſmitted to, his ſub. 
ſequent poſterity. Yet, if he had been naturalized by act 


of parliament, ſuch eldeſt ſon might then have inherited; 
for that cancels all defects, and is allowed to have a retro- 


ſpective energy, which ſimple denization has not *, 


Six Edward Coke * alfo holds, that if an alien cometh into 
England, and there hath iſſue two ſons, who are thereby na- 
tural-born ſubjects; and one of them purchaſes land, and 


dies; yet neither of theſe brethren can be heir to the other. 


For the commune vinculum, or common ſtock of their con- 
ſanguinity, is the father; and as he had no inheritable 


blood in him, he could communicate none to his ſons; 


and, when the ſons can by no poilibility be heirs to the 
father, the one of them ſhall not be heir to the other. And 
this opinion of his ſeems founded upon ſolid principles of 
the autient law; not only from the rule before cited ?, 


that cetuy, que doit inheriter al pere, doit inheriter al fits; 


but alſo becauſe we have ſeen that the only feodal found- 
ation, upon which newly purchaſed land can poſlibly de- 
ſcend to a brother, 1s the ſuppoſition and fiction of law, 
that it deſcended from ſome one of his anceſtors : but in 
this caſe as the immediate anceſtor was an alien, from whom 
it could by no poſſibility deſcend, this ſhould deſtroy the 
ſuppoſition, and impede the deſcent, and the land ſhould be 
inherited ut feudum ſfriffe novum ; that is, by none but the 
lineal deſcendants of the purchaſing brother; and on failure 
of them, thould efcheat to the lord of the fee. But this 
opinion hath been ſince overruled ©: and it is now held for 
law, that the ſons of an alien born here, may inherit to 
each other; the deſcent from one brother to another being 
an immediate deſcent %. And reaſonably enough upon the 


whole ; for, as (in common purchaſes) the whole of the ſup- 


poſed deſcent from indefinite anceſtors is but fictitious, the 
law may as well ſuppoſe the requiſite anceſtor as ſuppoſe tlie 
requiſite deſcent... | 


4 Co. Litt. 129. c 1 Ventr. 413. 1 Lev. 59. 1 Side 


4 x Inſt. 8. 193. / 
b Sec pag. 223 and 239, See pag. 226. 
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Ir is alſo enacted, by the ſtatute 11 & 12 W. III. c. 6. that 


all perſons, being natural-born ſubjects of the king, may in- 
herit and make their titles by deſcent from any of their anceſ- 
tors lineal or collateral; although their father or mother, or 
other anceſtor, by, from, through, or under whom they de- 
rive their pedigrees, were born out of the king's allegiance, 


But inconveniences were afterwards apprehended, in caſe 


perſons ſhould thereby gain a future capacity to inherit, who 
did not exiſt at the death of the perſon laſt ſeiſed. As, if 
Francis the elder brother of John Stiles be an alien, and 
Oliver the younger be a natura-born ſubject, upon John's 
death without iſſue his lands will deſcend to Oliver the 
younger brother : now, if afterwards Francis has a child 
born in England, it was feared that, under the ſtatute of king 


William, this new-born child might defeat the eſtate of his 


uncle Oliver. Wherefore it is provided, by the ſtatute 
25 Geo. II. c. 39. that no right of inheritance ſhall accrue 
by virtue of the former ſtatute to any perſons whatſoever, 
unleſs they are in being and capable to take as heirs at the 
death of the perſon laſt ſeiſed : —with an exception however 
to the caſe, where lands ſhall deſcend to the daughter of an 
alien; which deſcent ſhall be diveſted in favour of an after- 
born brother, or the inheritance ſhall be divided with an 
after-born ſiſter or ſitters, according to the uſual rule 4 of 
deſcents by the common law. 


7 attainder alſo, for treaſon or other felony, the blood 
of the perſon attainted 1 is fo corrupted, as to be rendered no 
longer inheritable, 


GREAT care mult be taken to diſtinguiſh between forfei- 
ture of lands to the king, and this ſpecies of eſcheat to the 
lord; which, by reaſon of their ſimilitude in ſome circum- 
ſtances, and becauſe the crown is very frequently the imme- 
diate lord of the fee and thereſore entitled to both, have been 
often confounded together. Forfeiture of lands, and of 
whatever elſe the offender poſſeſſed, was the doctrine of the 


eld Saxon law ©, as a part of puniſhment for the offence ; 
0 See pag. 208 and 214. © LE. Aclfred. Co 4. EE Canut. Co» 540 
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and does not at all relate to the feodal ſyſtem, nor is the con- 
ſequence of any ſigniory or lordſhip paramount !?: but, being 
a prerogative veſted in the crown, was neither ſuperſeded nor 
diminiſhed by the introduction of the Norman tenures; a 
fruit and conſequence of which, eſcheat muſt undoubtedly 
be reckoned. Eſcheat therefore operates in ſubordination to 
this more antient and ſuperior law of forfeiture. 


TRE doctrine of eſcheat upon attainder, taken fingly, is 
this : that the blood of the tenant, by the commiſſion of any 
felony, (under which denomination all treaſons were formerly 
comprized s) is corrupted and ſtained, and the original do- 
nation of the feud is thereby determined, it being always 
granted to the vaſal on the implied condition of dum bene |: 
geſſerit. Upon the therough demonſtration of which guilt, 
by legal attainder, the feodal covenant and mutual bond of 
fealty are held to be broken, the eſtate inſtantly falls back 
from the offender to the lord of the fee, and the inheritable 
quality of his blood is extinguiſhed and blotted out for cyer. 
In this ſituation the law of feodal eſcheat was brought into 
England at the conqueſt ; and in general ſuperadded to the 
antient law of forfeiture. In conſequence of which corrup- 
tion and extinction of hereditary blood, the land of all 
felons would immediately reveſt in the lord, but that the 
ſuperior law of forfeiture intervenes, and intercepts it in it's 
pailage : in caſe of treaſon, for ever; in caſe of other felony, 
for only a year and a day; after which time it goes to the 
lord in a regular courſe of eſcheat *, as it would have done 
to the heir of the felon in caſe the feodal tenures had never 
been introduced, And that this is the true operation and 
genuine hiſtory of eſcheats will moſt evidently appear from 
this incident to gavelkind lands, (which ſeems to be the old 
Saxon tenure) that they are in no cafe ſubject to eſcheat for 
felony, though they are liable to forfeiture for treaſon *, 


f 2 Inſt. 64. Salk. 8 5. h 2 Inſt. 36. 
E 3 Inſt. 15. Stat. 25 Edw. III. c. 2. i Somner. 53. Wright, Ten. 113. 
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As a conſequence of this doCtrine of eſcheat, all lands of 
inheritance immediately reveſting in the lord, the wife of the 
felon was liable to loſe her dower, till the ſtatute 1 Edw. VI. 
c. 12. enaCte1, that albeit any perſon be attainted of miſpri- 
fon of treaſon, murder, or felony, yet his wife ſhall enjoy 
her dower. But ſhe has not this indulgence where the 
antient law of forfeiture operates, for it is expreſsly provided 
by the ſtatute 5 & 6 Edw. VI. c. 11. that the wife of one 
attaint of high treaton ſhall not be endowed at all. 
HiTHERTO we have only ſpoken of eſtates veſted in the 
offender, at the time of his offence or attainder. And here 
the law of forfeiture ſtops ; but the law of eſcheat purſues 
the matter {till farther. For, the blood of the tenant being 
utterly corrupted and extinguiſhed, it follows, not only that 
all that he now has ſhall eſcheat from him, but alſo that he 
ſhall be incapable of inheriting any thing for the future. 
This may farther illuſtrate the diſtinction between forfeiture 
and eſcheat. If therefcre a father be ſeiſed in fee, and the 
ſon commits treaſon and 1s attainted, and then the father 
dies: here the land ſhall efcheat to the lord; becauſe the 
ſon, by the corruption of his blood, 1s incapable to be heir, 
and there can be no other heir during his life : but nothing 
{hall be forfeited to the king, for the ſon never had any in- 
tereſt in the lands to forfeit . In this caſe the eſcheat ope- 
rates, and got the forfeiture ; but in the following inſtance 
the forfeiture works, and not the eſcheat. As where a new 
kelony is created by act of parliament, and it is provided (as 
is frequently the caſe) that it ſhall not extend to corruption 
of blood: here the lands of the felon ſhall not eſcheat to th 
lord, but yet the profits of them ſhall be forfeired to the king 
kor a year and a day, and ſo long after as the offender lives !. 


Turn is yet a farther conſequence of the corruption and 
extinction of hereditary blood, which is this: that the perſon 


* Co. Litt. 13. 3 Inf. 47. 
. 7 attainted 
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attainted ſhall not only be incapable himſelf of inheriting, 
or tranſmitting his own property by heirſhip, but ſhall alſo 
obſtruct the deſcent of lands or tenements to his poſterity, in 
all caſes where they are obliged to derive their title through 
him from any remoter anceſtor. The channel, which con- 
veyed the hereditary blood from his anceſtors to him, is not 
only exhauſted for the preſent, but totally dammed up and 
rendered impervious for the future. This is a refinement 
upon the antient law of feuds, which allowed that the grand. 
ſon might be heir to his grandfather, though the ſon in the 
intermediate generation was guilty of felony m. But, by the 
law of England, a man's blood is fo univerſally corrupted 
by atiainder, that his ſons can neither inherit to him nor ts 
any other anceſtor ", at leaſt on the part of their attainted 


father. 


Tris corruption of blood cannot be abſolutely removed 
but by authority of parliament. The king may excuſe the 
public puniſhment of an offender; but cannot aboliſh the 
private right, which has accrued or may accrue to individuals 
as a confequence of the criminaPs attainder. He may remit a 
forfeiture, in which the intereſt of the crown is alone con- 
cerncd : but he cannot wipe away the corruption of blood; 
for therein a third perion hath an intereſt, the lord who 
claims by eſcheat. IF therefore a man hath a ſon, and is at- 
tainted, and afterwards pardoned by the king; this ſon can 
never inherit to his father, or father's anceſtors ; becauſe his 
paternal blood, being once thoroughly corrupted by his fa- 
ther's attainder, muſt continue ſo : but if the ſon had been 
born after the pardon, he might inherit ; becauſe by the par- 
don the father is made a new man, and may convey new in- 
heritavle blood to his after-born children“. 


Hrnrin there is however a difference between aliens and 
perſons attainted. Of aliens, who could never by any poſſi- 
bility be heirs, the law takes no notice: and therefore we have 


m Wan leruwen in 2 Feud. 31. © Jig. 392. 
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ſeen, that an alien elder brother ſhall not impede the deſcent 
to a natural-born younger brother. But in attainders it is 
otherwiſe : for if a man hath iſſue a ſon, and is attainted, 
and afterwards pardoned, and then hath iſſue a ſecond ſon, 
and dies; here the corruption of blood is not removed from 
the eldeſt, and therefore he cannot be heir: neither can the 
youngelt be heir, for he hath an elder brother living, of 
whom the law takes notice, as he once had a poſſibility of 
being heir : and therefore the younger brother ſhall not in- 
herit, but the land ſhall eſcheat to the lord : though had the 
elder died without iflue in the life of the father, the younger 
ſon bornafterthe pardon might well have inherited, for he hath 
no corruption of blood. So if a man hath iſſue two ſons, 
and the elder in the lifetime of the father hath iſſue, and then 
is attainted and executed, and aiterwards the father dies, the 
lands of the father ſhall not deſcend to the younger ſon : for 
the iſſue of the elder, which had once a poſſibility to inherit, 
ſhall impede the deſcent to the younger, and the land ſhall 
eſcheat to the lord 1. Sir Edward Coke in this caſe allows r, 
that if the anceſtor be attainted, his ſons born before the at- 
tainder may be heirs to cach other; and diſtinguiſhes it from 
the caſe of the ſons of an alien, becauſe in this caſe the blood 
was inheritable when imparted to them from the father : but 
he makes a doubt (upon the principles beforementioned, 
which are now overruled ) whether ſons, born after the at- 
tainder, can inherit to. each other, for they never had any 
inkeritable blood in them. | 


* 


neither allowed to retain his former eſtate, nor to inherit any 
future one, nor to tranſmit any inheritance to his iſſue, either 
immediately from himſelf, or mediately through himſelſ from 
any remoter anceſtor; for his inheritable blood, which is 
neceſſary either to hold, to take, or to tranſmit any feodal 
property, 15 blotted out, corrupted, and extinguiſhed for 
ever: the conſequence of which is, that eſtates thus impeded 
in their deſcent, reſult back and eſcheat to the lord. 


p Co. Litt 8. r Co. Litt. 8. 
1 Dyer. 48. 5 I Fal. P. C. 357. 


Urox the whole it appears, that a perſon attainted is 


Tris 
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Tris corruption of blood, thus ariſing from feodal princi- 
ples, but perhaps extended farther than even thoſe principles 
will warrant, has been long looked upon as a peculiar hard- 
ſhip: becauſe the oppreſſive parts of the feodal tenures be. 
ing now in general aboliſhed, it ſeems unreaſonable to re. 
ſerve one of their moſt inequitable conſequences ; namely, 
that the children ſhould not only be reduced to preſent po- 
verty, (which, however ſevere, is ſufficiently juſtified upon 


reaſons of public policy) but alſo be laid under future diff- 


culties of inheritance, on account of the guilt of their an- 
ceſtors. And therefore in moſt (if not all) of the new felo- 
nies created by parliament ſince the reign of Henry the eighth, 
it is declared that they ſhall not extend to any corruption of 
blood : and by the ſtatute 7 Ann. c. 21. (the operation of 
which is poſtponed by the ſtatute 17 Geo. II. c. 39.) it is 
enacted, that, after the death of the late pretender, and his 
ſons, no attainder for treaſon ſhall extend to the diſinheriting 
any heir, nor the prejudice of any perſon, other than the of- 
fender himſelf : which proviſions have indeed carried the re- 
medy farther, than was required by the hardſhip above com- 
plained of; which is only the future obſtruction of deſcents, 
where the pedigree happens to be deduced through the blood 
of an attainted anceſtor. 


Berort I conclude this head, of eſcheat, I muſt men- 
tion one ſingular inſtance in which lands held in fee-ſimple 
are not liable to eſcheat to the lord, even when their owner 
is no more, and hath left no heirs to inherit them. And 
this is the caſe of a corporation ; for if that comes by any 
accident to be diſſolved, the donor or his heirs ſhall have 
the land again in reverſion, and not the lord by eſcheat; 
which is perhaps the only inſtance where a reverſion can be 

expeQant on a grant in fee-fimple abſolute. But the law, 
ve are told*, doth tacitly annex a condition to every ſuch 
gift or grant, that if the corporation be diſſolved, the donor 
or grantor ſhall re-enter; for the cauſe of the gift or grant 


— —ů— Loa | hb 


Ch. 15» of THINGS, 257 
faileth. This is indeed founded upon the ſelf-fame principle 
as the law of eſcheat : the heirs of the donor being only ſub- 
tituted inſtead of the chief lord of the fee: which was for- 
merly very frequently the caſe in ſubinfeudations, or aliena- 
tions of lands by a vaſal to be holden as of himſelf ; till that 
practice was reſtrained by the ſtatute of quia emptores, 18 
Edw. I, ft. 1. to which this very ſingular inſtance ſtill in 
fome degree remains an exception. | 


THERE 1s one more incapacity of taking by deſcent, 
which, not being productive of any eſcheat, is not ſtrictly re- 
ducible to this head, and yet muſt not be paſſed over in ſilence. 
It is enacted by the ſtatute 11 & 12 Will. III. c. 4. (a) 
that every papiſt who ſhall not abjure the errors of his reli- 
gion by taking the oaths to the government, and making the 
declaration againſt tranſubſtantiation, within ſix months after 
he has attained the age of eighteen years, ſhall be incapable 
of inheriting, or taking, by deſcent, as well as purchaſe, any 
real eſtates whatſoever ;z and his next of kin being a prote- 
ſtant, ſhall hold them to his own uſe till ſuch time as he 
complies with the terms impoſed by the act. This incapacity 
is merely perſonal ; it affects himſelf only, and does not de- 
ſtroy the inheritable quality of his blood, ſo as to impede the 
deſcent to others of his kindred. In like manner as, even in 
the times of popery, one who entered into religion and be- 
came a monk profeſſed was incapable of inheriting lands, 
both in our own and the feodal law; e quod dgſiit e miles 
feuli qui factus eft miles Chrifti ; nec beneficium pertinet ad eum 
qu non debet gerere gficium *. But yet he was accounted only 
aviliter mortuus ; he did not impede the deſcent to others, 
but the next heir was entitled to his or his anceſtor's eſtate. 


THESE are the ſeveral deficiencies of hereditary blood, 
tecognized by the law of England; which, fo often as they 
happen, occaſion lands to eſcheat to the original proprietary 
er lord. 5 


u Co. Litt. 132. 2 Feud. 21. 


— 


(2) This act, in this reſpect, is now repealed, by ſtatute 18 
60.111. c. 60. under certain qualifications therein mentioned, 
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—. CY is the taking poſſeſhon of thoſe things, 
| which before belonged to nobody. This, as we hart 
ſeen a, is the true ground and foundation of all property, or 
of holding thoſe things in ſeveralty, which by the law of 
nature, unqualified by that of ſociety, were common to al 
mankind. But when once it was agreed that every thing 
capable of ownerſhip ſhould have an owner, natural reaſon 
ſuggeſted, that he who could firſt declare his intention 0f 
appropriating any thing to his own uſe, and, in conſequene: 
of ſuch intention, actually took it into poſſeſſion, ſhould 
thereby gain the abſolute property of it; according to that 
rule of the law of nations, recognized by the laws of Rome), 
gqued nullius eſt, id ratione natural occupanti conceditur. 


Tus right of occupancy, ſo far as it concerns real pro- 
perty, (for of perſonal chattels I am not in this place t { 
ipeak) hath been confined by the laws of England within! 

very narrow compaſs; and was extended only to a ſingle i. t 
ſtance : namely, where a man was tenant pur auter vie, 0 P 
had an eſtate granted to himſelf only (without mentioning his h 
keirs) for the life of another man, and died during the life of a 
ceſtiry que vie, or him by whoſe life it was holden: in this caſe he, * 
that could firſt enter on the land, might lawfully retain the * 
poſſeſſion ſo long as c] que vie lived, by right of occupancy: * 

Tris ſeems to have been recurring to firſt principles, ad 8 
calling in the law of nature to aſcertain the property of tle . 
land, when left without a legal owner. For it did not reren : 
to the grantor, though it formerly 4 was ſuppoſed ſo to do; for "a 
he had parted with all his intereſt, ſo long as ce/luy que t 5 
lived: it did not eſcheat to the lord of the fee; for al | 
eſcheats muſt be of the abſolute entire fee, and not of ax 48 

2 See page 3 & 8. 4 Bract. J. 2. c. 9. J. 4. tr. 3. c. 9. N ö 
v E. 41. 1. 3. Flet. J. 3. c. 12. Ye 6. J. 5. c. 5: 915 4 
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particular eſtate carved out of it; much leſs of ſo minute 
a remnant as this: it did not belong to the grantee ; for 
he was dead: it did not deſcend to his heirs ; for there 
were no words of inheritance in the grant : nor could it 
veſt in his executors; for no executors could ſucceed to 
a freehold. Belonging therefore to nobody, like the hae- 
reditas jacens of the Romans, the law left it open to be ſeiſed 
and appropriated by the firſt perſon that could enter upon it, 
during the life of ce/iuy que vie, under the name of an occu- 
pant. But there was no right of occupancy allowed, where 
the king had the reverſion of the lands ; for the reverſioner 
hath an equal right with any other man to enter upon the ya- 
cant poſſeſſion, and where the king's title and a ſubject's con- 
cur, the king's ſhall be always preferred: againſt the king 
therefore there R be no prior occupant, becauſe nullum 
tempus occurrit regi *. And, even in the caſe of a ſubject, had 
the eſtate pur auter vie been granted to a man and his heirs 
during the life of ce/fuy que vie, there the heir might, and 
ſtill may, enter and hold poſſeſſion, and is called in law a 
ſpecial occupant ; as having a ſpecial excluſive right, by the 
terms of the original grant, to enter upon and occupy this 
baereditas jacens, during the reſidue of the eſtate granted: 
though ſome have thought him ſo called with no very great 
propriety © 3 and that ſuch eſtate is rather a deſcendible free- 
hold. But the title of common occupancy is now reduced 
almoſt to nothing by two ſtatutes : the one, 29 Car. IT. c. 3. 

which enacts (according to the antient rule of law f) that 
where there is no ſpecial occupant, in whom the eſtate may 
reſt, the tenant pur auter vie may deviſe it by will, or it ſhall 
go to the executors or adminiſtrators and be aſſets in their 
hands for payment of debts : the other that of 14 Geo. II. 
c. 20. which enacts, that the ſurplus of ſuch eſtate pur auter 
vie, after payment of debts, ſhall go in a courſe of diſtribu- 


tion like a chattel intereſt. 
By theſe two ſtatutes the title of common occupancy is ut- 


terly extinct and aboliſhed: though that of ſpecial occupancy, 
by the heir at law, continues to this day; ſuch heir being 


4 Co. Litt. 41. e Vaugh. 201. f Bract. ibid, Flet. ibid. 
R 2 held 
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held to ſucceed to the anceſtor's eſtate, not by deſcent, for 
then he muſt take an eſtate of inheritance, but as an occu- 
pant ſpecially marked out and appointed by the original grant, 
But, as before the ſtatutes there could no common occupancy 
be had of incorporeal hereditaments, as of rents, tithes, advoy-. 
ſons, commons, or the like , (becauſe, with reſpect to them, 
there could be no actual entry made, or corporal ſeiſin hau; 
and therefore by the death of the grantee pur auter vie a grant 
of ſuch hereditaments was entirely determined) ſo now, I 
apprehend, notwithſtanding theſe ſtatutes, ſuch grant would 
be determined likewiſe ; and the hereditaments would not be 
deviſeable, nor veſt in the executors, nor go in a courſe of 
diſtribution (a). For theſe ſtatutes muſt not be conſtrued fo az 
to create any new eſtate, or keep that alive which by the 
common law was determined, and thereby to defer the gran- 
tor's reverſion ; but merely to diſpoſe of an intereſt in being, 
to which by law there was no owner, and which therefore 
was left open to the firſt occupant. When there is a reſidue 
left, the ſtatutes give it to the executors and adminiſtrators. 
inſtead of the firſt occupant ; but they will not create a reſidue, 
on purpoſe to give it to either ®. They only meant to provide 

3 Co. Litt. 41. Vaugh. „ any elecmeſynaiy corporation of tithes or 

h But ſee now the ſtatute 5 Geo. III. other incorporeal hereditaments, as good 


c. 17. which makes leaſes for cne, two and effeCtual 79 all intents and purp:/e u 
or three lives by ccc/fiaftical perſons or leaſes of corporeal poſſeſſions, 


(a) But, by the lord keeper Harcourt, in the caſe of Rawlinſon v. the 
duchels of Montague and others, (3 P. Will. 264. in the notes) as to 
rents, Sc. granted pur auter wie, the ſtatute of frauds and perjuries has 
made an alteration ; for, by that ſtatute, any eſtate pur auter wie is made 
deviſeable; and if not deviſed away, ſhall be aſſets in the hands of the 
heir, if limited to the heir; if not limited to the heir, it ſhall go to the 
executors or adminiſtrators of the grantees, and be aſſets in their hands. 
do that, if ſince that ſtatute a rent be granted to A for the life of B, 
and A die living B, A's executors or adminiſtrators ſhall have it 
during che life of B; for the ſtatute is not only made to prevent the in- 
convenience of ſcrambling for eſtates, and getting the firſt poſſeſſion 
after the death of the grantee, but likewiſe for preſerving and continuing 
the eftate during the life of the ceay gue vie; and it is reaſonable, fnce 
the grantee might by deed have dilpoſed of the rent during the life of 
the ceſivy gue wie, that, though by his dying without having made any 
inch diſpoſition, in nicety of law this eftate would have determined, 
yet, by the ſtatute, that intereſt which paſſed from the grantor ought 
to be preſerved, and thall go to the executors or adminiſtrators of tie 
crantee, during the life of the c gue ve. And the ſtatute, in this caſe, 
elves not ixlarge, but only prejerve the eitate of the grantee, 
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an appointed inſtead of a caſual, a certain inſtead of an uncer- 
tain, owner of lands which before were nobody's ; and thereby 
to ſupply this caſus omiſſus, and render the diſpoſition of law in 
allreſpeQsentirely uniform: thisbeing the only inſtance where- 
in a title to a real eſtate could ever be acquired by occupancy- 

Tus, I fay, was the only inſtance; for I think there can 
de no other caſe deviſed, wherein there is not ſome owner of 
the land appointed by the law. In the caſe of a ſole corpo- 
ration, as a parſon of a church, when he dies or reſigns, 
though there is no actual owner of the land till a ſueceſſor be 
pointed, yet there 1s a legal, potential ownerſhip, ſubſiſting 
in contemplation of law; and when the ſucceſſor is appointed, 
his appointment ſhall have a retroſpect and relation back- 
wards, ſo as to entitle him to all the profits from the inſtant 
that the vacancy commenced. And, in all other inſtances, 
when the tenant dies inteſtate, and no other owner of the 
lands is to be found in the common courſe of deſcents, there 
the law veſts an ownerſhip in the king, or in the ſubordinate 
bord of the fee, by eſcheat. 


90 alſo in ſome caſes, where the laws of other nations give 
aright by occupancy, as in lands newly created, by the riſing 
af an iſland in the ſea or in a river, or by the alluvion or de- 
rliction of the waters; in theſe inſtances the law of England 
aligns them an immediate owner. For Bracton tells us i, that 
i an iſland ariſe in the middle of a river, it belongs in com- 
mon to thoſe who have lands on each ſide thereof; but if it be 
nearer to one bank than the other, it belongs only to him who. 
b proprietor of the neareſt ſhore : which is agreeable to, and 
probably copied from, the civil law *. Yet this ſeems only 
o be reaſonable, where the ſoil of the river is equally divided 
between the owners of the oppoſite ſhores: ſor if the whole 


bill is the freehold of any one man, as it uſually is whenever a 


ſeveral fiſhery is claimed, there it ſeems juſt (and fo is the 
conſtant practice) that the eyotts or little iſlands, ariſing in any 
part of the river, ſhall be the property of him who owneth 
tte piſcary and the ſoil. However, in caſe a new iſland riſe 
in the fea, though the civil law gives it to the firſt occupant ”, 
I. 2. e. 2. 1 Salk. 637. See page 39. 
L Irft, 2s 1s 220 in Iſs, T6 1 
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yet ours gives it to the king v. And as to lands gained from 
the ſea, either by alluvion, by the waſhing up of ſand and 
earth, ſo as in time to make terra firma; or by dereliction, az 
when the ſea ſhrinks back below the uſual watermark; in 
theſe caſes the law is held to be, that if this gain be by little 
and little, by ſmall and imperceptible degrees, it ſhall go to 
the owner of the land adjoining %. For de minimis non curat 
lex: and, beſides, theſe owners, being often loſers by the 
breaking in of the ſea, or at charges to keep it out, this pof. 
ſible gain is therefore a reciprocal conſideration for ſuch po. 
ſible charge or loſs. But, if the alluvion or dereliction be 
ſudden and conſiderable, in this caſe it belongs to the king; 
for, as the king is lord of the ſea, and ſo owner of the ſo] 
while it is covered with water, it is but reaſonable he ſhould 
have the ſoil, when the water has left it dry “. So that the 
quantity of ground gained, and the time during which it 5 
gaining, are what make it either the king's, or the ſubject“ 
property. In the ſame manner if a river, running between 
two lordſhips, by degrees gains upon the one, and thereby 
leaves the other dry; the owner who loſes his ground thus 
imperceptibly has no remedy : but if the courſe of the river 
be changed by a ſudden and violent flood, or other haſty 
means, and thereby a man loſes his ground, it is ſaid that 
he ſhall have what the river has left in any other place, as: 
recompenſe for this ſudden loſs 4. And this law of allurions 
and derelictions, with regard to rivers, is nearly the ſame in 
the imperial law ©; from whence indeed thoſe our determim- 
tions ſeem to have been drawn and adopted: but we ourſelves 
as iſlanders, have applied them to marine increaſes z and hae 
given our ſovereign the prerogative he enjoys, as well upo! 
the particular reaſons before-mentioned, as upon this other 
general ground of prerogative, which was formerly remarked) 
that whatever hath no other owner is veſted by law in the 
king. 

n Bradt. /.2. c. 2. Callis of ſewers. q Ibid. 28, 
22+ | r Int. 2. 1. 20, 21, 22, 23, 24. 
© 2 Roll. Abr. 170. Dyer. 326, Sec Vol. I. pag. 298. 
p Callis. 24. 28. 
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CHAPTER THE SEVENTEENTH. 


or TITLE By PRESCRIPTION. 


TriRD method of acquiring real property by pur- 

chaſe is that by pre/cription ; as when a man can ſhew 
no other title to what he claims, than that he, and thoſe 
under whom he claims, have immemorially uſed to enjoy it. 
Concerning cuſtoms, or immemorial uſages, in general, 
with the ſeveral requiſites and rules to be obſerved, in order 
to prove their exiſtence and validity, we inquired at large in 
the preceding part of theſe commentaries *. At preſent there- 
fore I ſhall only, firſt, diſtinguith between c/fom, ſtrictly 
taken, and preſcription ; and then ſhew, what ſort of things 
may be preſcribed for. 


AnD, firſt, the diſtinction between cuſtom and preſcription 
is this; that cuſtom is properly a /ca/ uſage, and not an- 
nexed to any perſon : ſuch as a cuſtom in the manor of Dale 
that lands ſhall deſcend to the youngeſt ſon ; preſcription is 
merely a perſonal uſage z as, that Sempronius, and his anceſ- 
tors, or thoſe whoſe eſtate he hath, have uſed time out of 
mind to have ſuch an advantage or privilege *. As for ex- 
ample : if there be a uſage in the pariſh of Dale, that all the 
inhabitants of that pariſh may dance on a certain cloſe, at 
all times, for their recreation; (which is held © to be a law- 
ful uſage) this is ſtrictly a cuſtom, for it is applied to the 
place in general, and not to any particular perſons : but if the 


e See Vol. I. pag. 75, Sc. 6 1 Lev. 176. 
» Co. Litt, 113. 
R 4 tenant, 
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tenant, who is ſeiſed of the manor of Dale in fee, alleges 
that he and his anceſtors, or all thoſe whoſe eſtate he hath in 
the ſaid manor, have uſed time out of mind to have common 
of paſture in ſuch a cloſe, this is properly called a preſcrip. 
tion; for this is a uſage annexed to the perſon of the owner 
of this eſtate. All preſcription muſt be either in a man ang 
his anceſtors, or in a man and thoſe whoſe eſtate he hath «; 
which laſt is called preſcribing in a que eflate. And formerly 
a man might, by the common law, have preſcribed for 1 
right which had been enjoyed by his anceſtors or predeceſſors 
at any diſtance of time, though his or their enjoyment of it 
had been ſuſpended * for an indefinite ſeries of years. But 
by the ſtatute of limitations, 32 Hen. VIII. c. 2. it is en- 
acted, that no perſon ſhall make any preſcription by the 
ſeiſin or poſſeſhon of his anceſtor or predeceflor, unleſs ſuch 
ſeiſin or poſſeſſion hath been within threeſcore years next be. 
fore ſuch preſcription made f. 


SECONDLY, as to the ſeveral ſpecies of things which may. 
or may not, be preſcribed for : we may, in the firſt place, 
obſerve, that nothing but incorporeal hereditaments can be 
claimed by preſcription ; as a right of way, a common, Er; 
but that no preſcription can give a title to lands, and other 
corporeal ſubſtances, of which more certain evidence may be 
had 5. For a man ſhall not be ſaid to preſcribe, that he and his 
anceſtors have immemorially uſed to hold the caſtle of Arun— 
del : for this 1s clearly another ſort of title ; a title by corpo- 
ral ſeiſin and inheritance, which is more permanent, and 
therefore more capable of proof, than that of preſcription. 
But, as to a right of way, a common, or the like, a man 
may be allowed to preſcribe ; for of theſe there is no corporal 
ſeiſin, the enjoyment will be frequently by intervals, and 
therefore the right to enjoy them can depend on nothing elſe 
but immemorial wares ., preſcription muſt always be 


d 4 Rep. 32, of wſucapio ; N. 4% 3. 3:) ſo called 

e Co. Litt. 113. | becauſe a man, that gains a title by pre- 

f This title, of preſcription, was well ſcription, may be ſaid u/u rem caperes 
known in the Roman law by the name 8 Dr & St. dial, 1, g. S. Finch. 132 


laid 


* 
ch. 17. | of Turncs: 265 


quid in him that is tenant of the fee. A tenant for life, for 
years, at will, or a copyholder, cannot preſeribe, by reaſon 
of the imbecility of their eſtates b. For, as preſcription is 
uſage beyond time of memory, it is abſurd that they ſhould 
pretend to preſeribe for any thing, whoſe eſtates commenced 
within ths remembrance of man. And therefore the copyholder 
muſt preſcribe under cover of his lord's eſtate, and the te- 
nant for life under cover of the tenant in fee-ſimple. As, 
if tenant for life of a manor would preſcribe for a right of 
common as appurtenant to the ſame, he muſt preſcribe under 
cover of the tenant in fee- ſimple; and muſt plead that John 


Stiles and his anceſtors had immemorially uſed to have this 


right of common, appurtenant to the ſaid manor, and that John 
Stiles demiſed-the ſaid manor, with it's appurtenances, to him 
the ſaid tenant for life. 3. A preſcription cannot be for a 
thing which cannot be raiſed by grant. For the law allows 
preſcription only in ſupply of the loſs of a grant, and there- 
fore every preſcription preſuppoſes a grant to have exiſted. 
Thus the lord of a manor cannot preſcribe to raiſe a tax or toll 
upon ſtrangers; for, as ſuch claim could never have been 
good by any grant, it ſhall not be good by preſcription ?, 
4. A fourth rule is, that what is to ariſe by matter of record 
cannot be preſcribed for, but mult be claimed by grant, en- 
tered on record; ſuch as, for inſtance, the royal franchiſes 
of deodands, felons' goods, and the like. Theſe, not being | 
forfeited till the matter on which they ariſe is found by the 
inquiſition of a jury, and ſo made a matter of record, the for- 
feiture itſelf cannot be claimed by any inferior title. But the 
franchiſes of treaſure-trove, waifs, eſtrays, and the like, may 
be claimed by preſcription ; for they ariſe from private con- 


tingencies, and not from any matter of record *. 5. Among 


things incorporeal, which may be claimed by preſcription, a 
diſtinction muſt be made with regard to the manner of pre- 
ſcribing z that is, whether a man ſhall preſcribe in a que gate, 
or in himſelf and his anceſtors. For, if a man preſcribes in a gue 
ate, (that is, in himſelf and thoſe whoſeeſtate he holds) nothing 


a 4 Rep. 37, 32, k Co, Litt, 114. 
1 Ventr. 387. 
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is claimable by this preſcription, but ſuch things as are inci. 
dent, appendant, or appurtenant to lands; for it would be ab. 
ſurd to claim any thing as the conſequence, or appendix, of 
an eſtate, with which the thing claimed has no connexion: 
but, if he preſcribes in himſelf and his anceſtors, he may 
preſcribe for any thing whatſoever that lies in grant z not 
only things that are appurtenant, but alſo ſuch as may be in 
groſs l. Therefore a man may preſcribe, that he, and thoſe 
whoſe eſtate he hath in the manor of Dale, have uſed to hold 
the advowſon of Dale, as appendant to that manor : but, if 
the advowſon be a diſtinct inheritance, and not appendant, 
then he can only preſcribe in his anceſtors. So alſo a man 
may preſcribe in a que eftate for a common appurtenant to 1 
manor 3 but, if he would preſcribe for a common in groſs, he 
muſt preſcribe in himſelf and his anceſtors. 6. Laſtly, we 
may obſerve, that eſtates gained by preſcription are not, of 
courſe, deſcendible to the heirs general, like other purchaſed 
eſtates, but are an exception to the rule. For, properly 
ſpeaking, the preſcription is rather to be conſidered as an 
evidence of a former acquiſition, than as an acquiſition d- 
novo: and therefore, if a man preſcribes for a right of way 
in himſelf and his anceſtors, it will deſcend only to the 
blood of that line of anceſtors in whom he ſo preſcribes; 
the preſcription in this caſe being indeed a ſpecies of deſcent. 
But, if he preſcribes for it in a que ęſtate, it will follow the 
nature of that eſtate in which the preſcription is laid, and be 
inheritable in the ſame manner, whether that were acquired 
by deſcent or purchaſe : for every acceſſory followeth the na» 


ture of it's principal. 


1 Litt. §. 183. Finch. L. 104. 
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CHAPTER THE EIGHTEENTH, 


or TITLE By FORFEITURE. 


ORFEITURE is a puniſhment annexed by law to 
ſome illegal act, or negligence, in the owner of lands, 
tenements, or hereditaments: whereby he loſes all his intereſt 
therein, and they go to the party injured, as a recompenſe for 


the wrong which either he alone, or the public together with 
kimſeif, hath ſuſtained. 


Laxps, tenements, and hereditaments, may be forfeited 
in various degrees and by various means: 1. By crimes and 
miſdemeſnors. 2. By alienation contrary to law. 3. By 
non-preſentation to a benefice, when the forfeiture is deno- 
minated a /apſe. 4. By ſimony. 5. By non-performance 
of conditions. 6. By waſte. 7. By breach of copyhold 
cuſtoms. 8. By bankruptcy. 


I. Tar foundation and juſtice of forfeitures for crimes and 
miſdemeſnors, and the ſeveral degrees of thoſe forfeitures, pro- 
portioned to the ſeveral offences, have been hinted at in the 
preceding volume *; but will be more properly conſidered, ' 
and more at large in the fourth book of theſe commentaries. 
At preſent I ſhall only obſerve in general, that the offences 
which induce a forfeiture of lands and tenements to the 
crown are principally the following ſix ; 1. Treaſon. 2. Fe- 
lony. 3. Miſpriſion of treaſon. 4, Praemunire. 5. Drawing 


2 Vol. I. pag. 299. 
a weapon 
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a weapon on a judge, or ſtriking any one in the preſence of 
the king's principal courts of juſtice. 6. Popiſh recuſancy, 
or non-obſervance of certain laws enacted in reſtraint of pa- 
piſts. But at what time they ſeverally commence, how far 
they extend, and how long they endure, will with greater 
propriety be reſerved as the object of our future inquiries. 


II. Lanvps and tenements may be forfeited by alienation, 
or conveying them to another, contrary to law. This is 
cither alienation in aortmain, alienation to an alien, or alie- 
nation by particular tenants; in the two former of which caſes 
the forfeiture ariſes from the incapacity of the alienee to take, 
in the latter from the incapacity of the alienor to grant. 


I. ALIENATION in mortmain, in mortui manu, is an alie- 
nation of lands or tenements to any corporation, ſole or ag- 
gregate, eccleſiaſtical or temporal. But theſe purchaſes 
Having been chiefly made by religious houſes, in conſequence 
whereof the lands became perpetually inherent in one dead 
hand, this hath occaſioned the general appellation of mort- 
main to be applied to ſuch alienations d, and the religious 
houſes themſelves to be principally conſidered in forming the 
ſtatutes of mortmain; in deducing the hiſtory of which 
ſtatutes, it will be matter of curioſity to obſerve the great 
addreſs and ſubtle contrivance of the eccleſiaſtics in eluding 
from time to time the laws in being, and the zeal with which 
ſucceſſive parliaments have purſued them through all their 
fineſſes : how new remedies were {till the parents of new 
evaſions; till the legiſlature at laſt, though with difficulty, 
hath obtained a deciſive victory. 


By the common law any man might diſpoſe of his lands 
to any other private man at his own diſcretion, eſpecially 
when the feodal reſtraints of alienation were worn away. 
Yet in conſequence of theſe it was always, and is ſtill, 
neceſſary ©, for corporations to have a licence in mortmain 


b See Vol. I. pag. 479. e F. N. B. 121. 8 
rom 
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from the crown, to enable them to — lands: for as 
the king is the ultimate lord of every fee, he ought not, un- 
leſs by his own conſent, to loſe his privilege of eſcheats and 
other feodal profits, by the veſting of lands in tenants that 
can never be attainted or die. And ſuch licences of mortmain 
ſeem to have been neceſſary among the Saxons, above ſixty 
years before the Norman conqueſt *. But, beſides this ge- 
neral licence from the king, as lord paramount of the king- 
dom, it was alſo requiſite, whenever there was a meſne or in- 
termediate lord between the king and the alienor, to obtain 
his licence alſo, (upon the ſame feodal principles) for the 
alienation of the ſpecific land. And if no ſuch licence was 
obtained, the king or other lord might reſpectively enter on 
the lands ſo aliened in mortmain, as a forfeiture. The ne- 
ceſſity of this licence from the crown was acknowleged by 
the conſtitutions of Clarendon e, in reſpect of advowſons, 
which the monks always greatly coveted, as being the 
groundwork of ſubſequent appropriations, Yet ſuch were 
the influence and ingenuity of the clergy, that (notwithſtand- 
ing this fundamental principle) we find that the largeſt and 
molt conſiderable dotations of religious houſes happened 
within leſs than two centuries after the conqueſt. And 
(when a licence could not be obtained) their contrivance 
ſeems to have been this: that, as the forfeiture for ſuch alie- 
nations accrued in the firſt place to the immediate lord of the 
fee, the tenant who meant to alienate firſt conveyed his lands 
to the religious houſe, and inſtantly took them back again, 
to hold as tenant to the monaſtery z which kind of inſtanta- 
neous ſeiſin was probably held not to occaſion any forfeiture: 
and then, by pretext of ſome other forfeiture, ſurrender, or 
eſcheat, the ſociety entered into thoſe lands in right of ſuch 
their newly acquired ſigniory, as immediate lords of the fee. 
But, when theſe dotations began to grow numerous, it was 
obſerved that the feodal ſervices, ordained for the defence of 
the kingdom, were every day viſibly withdrawn ; that the 
circulation of landed property from man to man began to 
* Selden. Jan. Angl. I. 2. §. 45. ef corſenfione ipſius. c. 2. A. D. 1164. 


Eccicſiae de feud» demini regis nen f See Vol. I. p. 348. 
Hurt in perpetuum dari, ab/gue rſu 


2 ſtagnate; 
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ſtagnate; and that the lords were curtailed of the fruits of 
their ſigniories, their eſcheats, wardſhips, reliefs, and the 
like: and therefore, in order to prevent this, it was ordered 
by the ſecond of king Henry III's great charters &, and after. 
wards by that printed in our common ſtatute-book, that all 
ſuch attempts ſhould be void, and the land forfeited to the 


lord of the fee b. 


Bur, as this prohibition extended only to religious hu, 

biſhops and other ſole corporations were not included therein; 
and the aggregate eccleſiaſtical bodies (who, ſir Edward 
Coke obſerves , in this were to be commended, that they 
ever had of their counſel the beſt learned men that they could 
get) found many means to creep out of this ſtatute, by buying 
in lands that were bona fide holden of themſelves as lords of 
the fee, and thereby evading the forfeiture z or by taking 
long leaſes for years, which firſt introduced thoſe extenſive 
terms, for a thouſand or more years, which are now ſo fre. 
quent in conveyances. This produced the ſtatute de religigſi 
7 Edw. I; which provided, that 2 perſon, religious or other 
whatſover, ſhould buy, or ſell, or receive, under pretence of 
a gift, or term of years, or any other title whatſoever, nor 
ſhould by any art or ingenuity appropriate to himſelf, any 
lands or tenements in mortmain; upon pain that the imme- 
diate lord of the fee, or, on his default for one year, the lord; 
paramount, and, in default of all of them, the king, might 


enter thereon as a forfeiture. 


Tas ſeemed to be a ſufficient ſecurity againſt all aliens- 
tions in mortmain : but as theſe ſtatutes extended only to 
gifts and conveyances between the parties, the religious 
houſes now began to ſet up a fictitious title to the land, 
which it was Intended my ſhould have, and to bring an 


Eg A. D. 1217. cap. 43. edit. wh caetero terram ſuam domui religi1ſac 15 

b Nor licet alicui de cactero dare terram dederit, ut ſuper hoc convincatur, dn 
foam alicui domui religioſae, ita quod illam ſuum penitus caſſetur, ut terra illa 8 
reſumat tenendam de eadem domo; nec ſuo illius fecdi incirratur. Mag. Cat's 
liceat alicui domui religioſac terram alicujus 9 Hen. III. c. 36. 
fic accipere, qued tradat illum ei a quo ip- 1 2 Inſt. 75. 
fam recepit terendam: fi quis autem de | | ; 
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action to recover it againſt the tenant; who, by fraud and 
colluſion made no defence, and thereby judgment was given 
for the religious houſe, which then recovered the land by ſen- 
tence of law upon a ſuppoſed prior title. And thus they had 
the honour of inventing thoſe fictitious adjudications of right, 
which are ſince become the great aſſurance of the kingdom, 


under the name of common recoveries. But upon this the 


ſtatute of Weſtminſter the ſecond, 13 Edw. I. c. 32. enacted, 
that in ſuch caſes a jury ſhall try the true right of the de- 
mandants or plaintiffs to the land, and if the religious houſe 
or corporation be found to have it, they ſhall {till recover 
ſeiſin; otherwiſe it ſhall be forfeited to the immediate lord 


of the fee, or elſe to the next lord, and finally to the king, 


upon the immediate or other lord's default. And the like 
proviſion was made by the ſucceeding chapter *, in caſe the 
tenants ſet up croſſes upon their lands (the badges of knights 
templars and hoſpitallers) in order to protect than from the 
feodal demands of their lords, by virtue of the privileges of 
thoſe religious and military orders. So careful indeed was 
this provident prince to prevent any future evaſions, that when 


the ſtatute of quia emprores, 18 Edw. I. aboliſhed all ſub- 


infeudations, and gave liberty for all men to alienate their 
lands to be holden of their next immediate lord, a proviſo 
was inſerted that this ſhould not extend to authorize any 
kind of alienation in mortmain. And when afterwards the 
method of obtaining the king's licence by writ of ad quod 
damit was marked out, by the ſtatute 27 Edw. I. ſt. 2. it 
was farther provided by ſtatute 34 Edw. I. ſt. 3. that no ſuch 
licence ſhould be effectual, without the conſent of the meſne 
or intermediate lords, | 


Yer till it was found difficult to ſet bounds to eccle- 
ſiaſtical ingenuity : for when they were driven out of all their 
former holds, they deviſed a new method of conveyance, by 
which the lands were granted, not to themſelves directly, but 
to nominal feoffees 10 the uſe of the religious houſes ; thus 
diſtinguiſhing between the poſſeſſion and the v/e, and receiving 


k cap. 33. | m cop, 3. 
I 2 Inſt. 501. « | 
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the actual profits, while the ſeiſin of the lands remained in the 
nominal feoffee; who was held by the courts of equity (then 
under the direction of the clergy) to be bound in conſcience 
to account to his cefluy que uſe for the rents and emoluments 
of the eſtate. And it is to theſe inventions that our practiſers 
are indebted for the introduction of uſes and truſts, the foun. 
dation of modern conveyancing. But, unfortunately for the 
inventors themſelves, they did not long enjoy the advantage 
of their new device; for the ſtatute 15 Ric. II. c. 5. enacts 


that the lands which had been ſo purchaſed to uſes ſhould be 


amortiſed by licence from the crown, or elſe be ſold to pri- 
vate perſons; and that for the future, uſes ſhall be ſubject 
to the ſtatutes of mortmain, and forfeitable like the lands 
themſelves. And whereas the ſtatutes had been eluded by 
purchaſing large tracts of land, adjoining to churches, and 
conſecrating them by the name of church- yards, ſuch ſubtile 
imagination is alſo declared to be within the compaſs of the 
ſtatutes of mortmain. And civil or lay corporations, as well 
as eccleſiaſtical, are alſo declared to be within the miſchief, 
and of courſe within the remedy provided by thoſe ſalutary 
laws. And, laſtly, as during the times of popery lands were 
frequently given to ſuperſtitious uſes, though not to any 
corporate bodies; or were made liable in the hands of heirs 
and deviſees to the charge of obits, chaunteries, and the like, 
which were equally pernicious in a well-governed ſtate as 
actual alienations in mortmain; therefore, at the dawn of the 
reformation, the ftatute 23 Hen. VIII. c. 10. declares, that 


all future grants of lands for any of the purpoſes aforeſaid, if 


granted for any longer term than twenty years, ſhall be void. 


Bor, during all this time, it was in the power of the 


crown, by granting a licence of mortmain, to remit the 
forfeiture, ſo far as related to it's own rights; and to enable 
any ſpiritual or other corporation to purchaſe and hold any 
lands or tenements in perpetuity ; which prerogative is de- 
clared and confirmed by. the ſtatute 18 Edw. III. ſt. 3. c. 3. 
But, as doubts were conceived at the time of the revolu- 
tion how far ſuch licence was valid ?, ſince the kings had no 


2 Hawk, P. C. 391. 
power 
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power to diſpenſe with the ſtatutes of mortmain by a clauſe 
of aon 6bflante e, winch was the uſual courſe, though it ſeems 
to have been unneceſlary ? : and as, by the gradual declenſion 
of meſne ſigniories through the long operation of the ſtatute 
of Gua emptures, the rights of intermediate lorgs were reduced 
to a very ſmall compaſs; it was therefore provided by the 
ſtatute 7 & 8 W. III. c. 37. that the crown for the future at 
is own diſcretion may grant licences to aliene or take in 
mortmain, of whomſoever the tenements may be holden. 


ArTER the diſſolution of monaſteries under Henry VIII. 
though the policy of the next popiſh ſucceſſor affected to 
grant a ſecurity to the poſſeſſors of abbey lands, yet, in order 
to regain ſo much of them as either the zeal or timidity of 
their owners might induce them to part with, the ſtatutes of 
mortmain were ſuſpended for twenty years by the ſtatute 
1&2P. and M. c. 8. and, during that time, any lands or 
tenements were allowed to be granted to any ſpiritual corpo- 
ration without any licence whatſocver. And, long after- 

wards, for a much better purpoſe, the augmentation of poor 
lings, it was enacted by the ſtatute 17 Car. II. c. 3. that 
appropriators may annex the great tithes to the vicarages z 
and that all benefices under 1oo/. per annum may be aug- 
mented by the purchaſe of lands, without licence of mortmain 
in either caſe ; and the like proviſion hath been ſince made, 
in farour of the governors of queen Anne's bounty 4. It hath 
allo been held er, that the ſtatute 23 Hen. VIII. before men- 
tioned did not extend to any thing but /uper/litious uſes 3 and 
that therefore a man may give lands for the maintenance of 
a ſchool, an hoſpital, or any other charitable uſes. But as 
it was apprehended from recent experience, that perſons on 
their deathbeds might make large and improvident diſpo- 
tions even for theſe good purpoſes, and defeat the political 
end of the ſtatutes of mortmain; it is therefore enacted by 
the ſtatute 9 Geo. II. c. 36. that no lands or tenements, or 


money to be laid out thereon, ſhall be given for or charged 


o Stat. 1 W. & M. ſt. 2. c. 2. I Stat. 2 & 3 Ann. C. 11. 
p Co. Litt. 59. r 1 Rep. 24. 
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with any charitable uſes whatſoever, unleſs by deed indented, 
executed in the preſence of two witneſſes twelve calendar 
months before the death of the donor, and enrolled in the 
court of chancery within fix months after it's execution, 
(except ſtocks in the public funds, which may be transferred 
within fix months previous to the donor's death) and unleſz 
ſuch gift be made to take effect immediately, and be without 
power of revocation : and that all other gifts ſhall be void. 
The two univerſities, their colleges, and the ſcholars upon 
the foundation of the colleges of Eton, Wincheſter, and 
Weſtminſter, are excepted out of this act: but ſuch e. 
emption was granted with this proviſo, that no college ſhall 
be at liberty to purchaſe more advowſons, than are equal in 
number to one motety of the fellows or ſtudents, upon the 
reſpective foundations. 


2. SECONDLY, alienation 79 an alien is alſo a cauſe of for. 
feiture to the crown of the lands fo alienated ; not only cn 
account of his incapacity to hold them, which occaſions lim 
to be paſſed by in deſcents of land *, but likewife on account 
of his preſumption in attempting, by an act of his own, to 
acquire any real property; as was obſerved in the preceding 
volume *. 


3. LasTLy, alienations by particular tenants, when tix 
are greater than the law entitles them to make, and dereit 
the remainder or reverſion , are alſo forfeitures to him who! 
right is attacked thereby. As, if tenant for bis own is 
alienes by feoffment or fine for the life of another, or in tai, 
or in fee; theſe being eſtates, which either muſt or may lait 
longer than his own, the creating them is not only berond 
his power, and inconſiſtent with the nature of his interetl, 
but is alſo a forfeiture of his own particular eftate to him 
remainder or reverſion g. For which there ſeem to be tud 
reaſons. Firſt, becauſe ſuch alienation amounts to a renut- 
tiation of the feodal connexion and dependence; it impl:34 
refuſal to perform the due renders and ſervices to the lord ch 

5 Sec pag. 249, 250. Co. Litt. 251. 

: Book I. fag. 372. 3 Lit. $» 415» 
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the fee, of which fealty is conſtantly one; and it tends in it's 
conſequence to defeat and deveſt the remainder or reverſion 
erpectant: as therefore that is put in jeopardy, by ſuch act 
of the particular tenant, it is but juſt that, upon diſcovery, 
the particular eſtate ſhould be forfeited and taken from him, 
who has ſhewn ſo manifeſt an inclination to make an impro- 
per uſe of it. The other reaſon is, becauſe the particular 
tenant, by granting a larger eſtate than his own, has by his 
own act determined and put an entire end to his own original 
intereſt 3 and on ſuch determination the next taker is entitled 
to enter regularly, as in his remainder or reverſion. The ſame 
law, which is thus laid down with regard to tenants for life, 
holds alſo with reſpect to all tenants of the mere freehold or 
of chattel intereſts ;3 but if tenant in tail alienes in fee, this 
ij no immediate forfeiture to the remainder- man, but a mere 
diſcontinuance (as it is called v) of the eſtate-tail, which the 
iſue may afterwards avoid by due courſe of law *: for he in 
remainder or reverſion hath only a very remote and barely 
poſſible intereſt therein, until the iſſue in tail is extin&t. But, 
incaſe of ſuch forfeitures by particular tenants, all legal eſtates 
by them before created, as if tenant for twenty years grants 
a leaſe for fifteen, and all charges by him lawfully made on 
the lands, ſhall be good and available f in law y. For the law 

will not hurt an innocent leſſee for the fault of his lefor ; nor 


permit the leſſor, after he has granted a good and lawful eſtate, 


by his own act to avoid it, and defeat the intereſt which he 
himſelf has created. | 


EquivaLENT, both in it's nature and it's conſequences, 
to an illegal alienation by the particular tenant, is the civil 
crime of < iſclaimer ; as where a tenant, who holds of any 
lord, neglects to render him the due ſervices, and, upon an 
action brought to recover them, diſclaims to hold of his lord. 
Which diſclaimer of tenure in any court of record is a for- 
feiture of the lands to the lord *, upon reaſons moſt appa- 


See book III. ch. 10. y Co. Litt: 233. 
x Litt. 5. 595. 6. 7. | 2 Finch. 270, 271. 
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rently feodal. And ſo likewife, if in any court of record the 
particular tenant does any act which amounts to a virtual 
diſclaimer ; if he claims any greater eſtate than was granted 
him at the firſt infeodation, or takes upon himſelf thoſe rig]: 
which belong only to tenants of a ſuperior claſs * ; if he affirmz 
the reverſion to be in a ſtranger, by accepting his fine, at- 
torning as his tenant, colluſive pleading, and the like b; ſuch 
behaviour amounts to a forfeiture of his particular eſtate, 


III. Lars is a ſpecies of forfeiture, whereby the right 
of preſentation to a church accrues to the ordinary by neglect 
of the patron to preſent, to the metropolitan by neglect of 
the ordinary, and to the king by neglect of the metropolitan, 
For it being for the intereſt of religion, and the good of the 
public, that the church ſhould be provided with an officiating 
miniſter, the law has therefore given this right of lapſe, in 
order to quicken the patron ; who might otherwiſe, by uf. 
ferin© the church to remain vacant, avoid paying his eccle- 
fiaſtical dues, and fruſtrate the pious intentions of his angel. 
tors. This right of lapſe was firſt eſtabliſhed about the time 
(though not by the authority ©) of the council of Lateran*, 
which was in the reign of our Henry the ſecond, when the 
biſhops firſt began to exerciſe univerſally the right of inſtitu- 
tion to churches ©. And therefore, where there is no right 
of inſtitution, there is no right of lapſe : fo that no donatise 
can lapſe to the ordinary f, unleſs it hath been augmented by 
the queen's bounty 5. But no right of lapſe can accrue, wiz 
the original preſentation is in the crown b. 


Tur term, in which the title to preſent by lapſe accrue; 
from the one to the other ſucceſhvely, is fix calendar months“ 
(following in this caſe the computation of the church, and 
not the uſual one of the common law) and this exclulive c 


a Co. Litt. 252. f Bro. Abr. tit, Quar, Ir ped. 3055 
d hid. 253. Jac. 518. 

E 2 Roll. Abr. 336. pl. 10. | 8. St. 1 Geo. I. ft. 2. c. 10. 

E Bracton. J. 4. tr. 2 c. 3. h Stat. 17 Edw. II. e. 8. 2 Int. 273 
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the day of the avoidance &. But, if the biſhop be both patron 
and ordinary, he ſhall not have a double time allowed him 
to collate in!; for the forfeiture accrues by law, whenever 
the negligence has continued fix months in the ſame perfon. 
And alſo if the biſhop doth not collate his own clerk imme- 
diately to the living, and the patron preſents, though after 
the fix months are lapſed, yet his preſentation is good, and 
the biſhop is bound to inſtitute the patron's clerk ®. For as 
the law only gives the biſhop this title by lapſe, to puniſh 
the patron's negligence, there 1s no reaſon that, if the biſhop 
himſelf be guilty of equal or greater negligence, the patron 
ſhould be deprived of his turn. If the biſhop ſuffer the pre- 
ſentation to lapſe to the: metropolitan, the patron alfo has the 
fame advantage if he preſents before the arch-biſhop has filled 
up ne benefice 3 and that for the ſame reaſon. Yet the or- 
dinary cannot, after lapſe to the metropolitan, collate his 
own clerk to the prejudice of the arch-biſhop n. For he had 
no permanent right and intereſt in the àdvowſon, as the 
patron hath, but merely a temporary one; which having neg- 
ected to make uſe of during the time, he cannot afterwards 
retrieve it. But if the preſentation lapſes to the king, pre- 
rozative here intervenes and makes a difference; and the 
patron ſhall never recover his right till the King has ſatisfied 
his turn by preſentation : for nu/lum teimpus occurrit regie. And 
therefore it may ſeem, as if the church might continue void 
for ever, unleſs the king ſhall be pleaſed to preſent ; and 
apatron thereby be abſolutely defeated of his advowſon. But 
to prevent this inconvenience, the law has lodged a power 
in the patron's hands, of as it were compelling the king to 
preſent, For if, during the delay of the crown, the patron 
limſelf preſents, and his clerk is inſtituted, the king indeed 
dy my another may turn out the patron's clerk ; or, 
atter induction, may remove him by qguare impedit : but if he 
oe 's not, and the patron” s clerk dies incumbent, or is cano- 
nically deprived, the king hath loſt his right, which was only 


to the next or firit preſentation b. 


k 2 Ind. 461, n 2 Roll. Abr. 368. 
1 Gibs. Cod. 769. o Dr. & St. d. 2. c. 26. Cro.Car. 2 755. 
* 2 Inf, 273. P. 7 Rep. 28. _ Eliz. 44. 
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In caſe the benefice becomes void by death, or ceſſion 
through plurality of benefices, there the patron is bound to 
take notice of the vacancy at his own peril; for theſe are 
matters of equal notoriety to the patron and ordinary : but 
in caſe of a vacancy by reſignation, or canonical deprivation, 
or if a clerk preſented be refuſed for inſufficiency, theſe being 
matters of which the biſhop alone is preſumed to be copni. 
zant, here the law requires him to give notice thereof to the 
patron, otherwiſe he can take no advantage by way of lapſes, 
Neither ſhall any lapſe thereby accrue to the metropolitan or 
to the king; for it is univerſally true, that neither the arch- 
biſhop or the king ſhall ever-preſent by lapſe, but where the 
immediate ordinary might have collated by lapſe, within the 
fix months, and hath exceeded his time: for the firſt ſtep or 
beginning faileth, et quod non habet principium, non habet fine” 
If the biihop refuſe or neglect to examine and admit the pa- 
tron's clerk, without good reaſon aſſigned or notice given, he 
is. ſtiled a diſturber by the law, and ſhall not have any title tn 
preſent by lapſe; for no man ſhall take advantage of his owa 
wrong *. Alſo if the right of preſentation be litigious or con- 
teſted, and an action be brought againſt the bithop to try the 
title, no lapſe ſhall incur till the queſtion of right be decided. 


IV. By fmony, the right of preſentation to a living is for- 
feited and veſted pro hac vice in the crown. Simony 1s the 
corrupt preſentation of any one to an eccleſiaſtical beneſice 
for money, gift, or reward. It is ſo called from the re- 
ſemblance it is ſaid to bear to the fin of Simon Magus, 
though the purchaſing of holy orders ſ:ems to approach near- 
er to his offence. It was by the canon law a very grievous 
crime: and is ſo much the more odious, becauſe, as ſir La- 
ward Coke obſerves , it is ever accompanied with perjury; 
for the preſentce is {worn to have committed no fimour. 
However it was not an offence puniſhable in a criminal war 
at the common law ” ; it being thought ſufficient to leave the 
clerk to eccleſiaſtical cenſures. But as theſe did not att 

14 Rep. 75. 2 Inſt. 632, t Co. Litt. 344. 


r Co. Litt. 344, 345. u 3 Init. 156. 
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the fimoniacat patron, nor were efficacious enough to repel 
the notorious practice of the thing, divers acts of parliament 
have been made to reſtrain it by means of civil forfeitures 
which the modern prevailing uſage, which regard to ſpiritual 
preferments, calls aloud to be put in execution. I ſhall briefly 
conſider them in this pre becauſe they deveſt the corrupt 
panes of the right of preſentation, and veſt a new right in 
the crown. 


By the ſtatute 31 Eliz. c. 6. it is for avoiding of fimony 
cnacted, that if any patron for any corrupt confideration, by 
giſt or promiſe, directly or indirectly, ſhall preſent or collate 

any perſon to an eccleſiaſtical bencfice or dignity ; ſuch pre- 
ſentation ſhall be void, and the preſentee be rendered inca- 
pable of ever enjoying the ſame benefice : and the crown ſhall 
preſent to it for that turn only *. But if the preſentee dies, 
without being convicted of ſuch ſimony in his life-time, it is 
enacted by ſtat. 1 W. & M. c. 16. that the ſimoniacal con- 
tract ſhall not prejudice any other innocent patron, on pre- 
tence of lapſe to the crown or other wiſe. Alſo by the ſtatute 
12 Ann. ſtat. 2. c. 12. if any perſon for money or profit ſhall 
procure, in his own name or the name of any other, the next 
preſentation to any living eccleliaſcical, and ſhall be preſent- 
ed thereupon, this is declared to be a ſimoniacal contract 
and the party 18 ſubjected to all the eccleſiaſtical penalties of 
ſimony, is diſabled from holding the benefice, and the pre- 
ſentation devolves to the crown. 


rox theſe ſtatutes many queſtions have ariſen, with re- 
eard to what is, and what is not ſimony. And, among 
others, theſe points ſeem to be clearly ſettled : 1. That to 
purchaſe a preſentation, the living being actually vacant, is 
open and eg ſimony !; this being expreſsly in the face 
of the ſtatute. That for a clerk to bargain for the next 
preſentation, the ee being ſick and about to die, was 
ſimony, even before the ſtatute of queen Anne“: and now, 
by that ſtatute, to purchaſe, either in his own name or 
another's, the next preſentation, and be thereupon preſented 


X For other penalties infficted by this Y Cro. Eliz. 788. Moor. 914. 
Kante, f lee book IV. ch. 4. EZ Hob, 165, 
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at any future time to the living, is direct and palpable ſimony. 
But, 3. It is held that for a father to purchaſe ſuch a preſent. 
ation, in order to provide for his ſon, is not ſimony: for 
the ſon is not concerned in the bargain, and the father is by 
nature bound to make a proviſion for him *. 4. That if a 
ſimoniacal contract be made with the patron, the clerk not 
being privy thereto, the preſentation for that turn ſhall in- 
deed devolve to the crown, as a puniſhment of the guilty 
patron ; but the clerk, who is innocent, does not incur any 
diſability or forfeiture ®. 5. That bonds given to pay money 
to charitable uſes, on receiving a preſentation to a living, 
are not ſimoniacal ©, provided the patron or his relations be 
not benefited thereby ©; for this is no corrupt conſideration, 
moving to the patron. 6. That bonds of reſignation, in caſe 
of non-reſidence or taking any other living, are not ſimonia- 
cal; there being no corrupt conſideration herein, but ſuch 
only as is for the good of the public. So alſo bonds to re- 
ſign, when the patron's ſon comes to canonical age, are 
legal; upon the reaſon before given, that the father is bound 
to provide for his ſonf. 7. Laſtly, general bonds to reſign at 
the patron's requeſt are held to be legal?: for they may 
poſſibly be given for one of the legal conſiderations before- 
mentioned; and where there is a poſſibility that a tranſaction 
may be fair, the law will not ſuppoſe it iniquitous without 
proof (5), But, if the party can prove the contract to hare 
been a corrupt one, ſuch proof will be admitted, in order to 
ſhew the bond finoniacal, and therefore void. Neither will 
the patron be ſuifered to make an ill uſe of ſuch a general 


2 Cro. Eliz. 686. Moor. 916. e Cro. Car. 180. 


b 3 Inſt. 154. Cto. Jac. 385. f Cro. Jac. 248. 274. 
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(2) [However, in a late caſe (biſhop of London againſt Fitch, 


Dom. Procer. 1783), notwithſtanding the authorities cited in the 
margin, and a ſeries of other deciſioas in fupport of the validity 
of general bonds of reſignation, by which authorities the Court 
of Common Pleas in the firſt inſtance, and the King's Bench 
afterwards, held themſelves bound, it was adjudged, that gene- 
rat bonds to reſign at the patron's requeſt, are fimoniacai and 
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bond of reſignation; as by extorting a compoſition for tithes, 
procuring an annuity for his relation, or by demanding a re- 
ſignation wantonly or without good cauſe, ſuch as is ap- 
proved by the law ; as, for the benefit of his own ſon, or 
on account of non-reſidence, plurality of livings, or groſs 
immorality in the incumbent kh. g | 

V. Tas next kind of forfeitures are thoſe by breach or 
non-performance of a condition annexed to the eſtate, either 
expreſsly by deed at it's original creation, or impliedly by 
law from a principle of natural reaſon. Both which we con- 
ſidered at large in a former chapter *. 


VI. I THEREFORE now proceed to another ſpecies of for- 
feiture, vis. by wwaſle. Waſte, vaſtum, is a ſpoil or deſtruc- 
tion in houſes, gardens, trees, or other corporeal heredita- 
ments, to the diſheriſon of him that hath the remainder or 
reverſion in fee-{imple or fee-tail *, 

WASTE is either voluntary, which is a crime of commiſ- 
ſon, as by pulling down a houſe ; or it is permiſſive, which 
is a matter of omithon only, as by ſuffering it to fall for 
want of neceſſary reparations. Whatever does a laſting da- 
mage to the freehold or inheritance is waſte l. Therefore 
removing wainſcot, floors, or other things once fixed to the 
frechold of a houſe, is waſte w. If a houſe be deſtroyed by 
tempeſt, lightning, or the like, which is the act of provi- 
dence, it is no walite : but otherwiſe, if the houſe be burnt 
by the careleſſneſs or negligence of the lefſee z though now 


by the ſtatute 6 Ann. c. 31. no action will lie againſt a te- 


nant for an accident of this kind. Waſte may alſo be com- 
mitted in ponds, dove-houſes, warrens, and the like; by 
lo reducing the number of the creatures therein, that there 
will not be ſufficient for the reverſioner when he comes to 
tze inheritance n. Timber alſo is part of the inheritance e. 
ouch are oak, aſh, and elm in all places; and in ſome par- 
ticular countries, by local cuſtom, where other trees are 
generally uſed for building, they are for that reaſon conſidered 
; A 1 Vern. 411. 1 Equ. Caſ. Abr. I Hetl. 35. 
Le, 87. Stra. 5 34. m 4 Rep. 64. 

dee Chap. 10. pag. 152. n Co. Litt. 53. 
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as timber; ard: to cut down ſuch trees, or top them, or do any 
other act whereby the timber may decay, is waſte v. Put 
underwood the tenant may cut down at any ſeafonable time 
that be pleaſes 2; and may take ſufficient eſtovers of com- 
mon right for houſe-bote and cart-bote; unleſs reſtrained 
(which is uſual) by particular covenants or exceptions”, 
The converſion of land from one ſpecies to another is wake, 
To convert wood, meadow, or paſture, into arable; to 
turn arable, meadow, or paſture, into woodland ; or to turn 
arable or woodland into meadow or paſture ; are all of them 
waſte *, For, as fir Edward Coke odſcrves', it not only 
changes the courſe of huſbandry, but the evidence of the 
eſtate; when ſuch a cloſe, which is conveyed and deſeribed 
As paſture, is ſound to be arable, and e converſo. And the 
fame rule is obſerved, for the fame reaſon, with regard to 
converting one ſpecies of edifice into another, even though 
it is improved in it's value v. To open the land to ſearch for 
mines of metal, coal, Sc. 13 waſte; for that is a detriment 
to the inheritance v: but, if the pits or miues were open be- 
fore, it is no waſte for the tenant to continue digging them 
for his own uſe „; for it is now become the mere annual 
profit of the land. Theſe three are the general heads of 
waſte, vis. in houſes, in timber, and in land. Though, 
as was before ſaid, whatever elſe tends to the deſtruction, or 
depreciating the value of the inheritance, is conſidered by 
the law as waſte. | 
Lr us next ſec, who are liable to be puniſhed for com- 
mitting waſte. And by the feodal law, feuds being origi- 
nally granted for life only, we find that the rule was general 
for all vaſals or feudatories; “ , vaſallus feudium difſypaverit, 
« aut infien detriments deterins fecer it, privabitur *.“ But in 
ur antient common law the rule was by no means fo large: 
for not only he that was ſeiſod of an eſtate of inheritance 
might do as he pleated with it, but alſo waſte was not pu- 
1 in any tenant, fave only in three perſons ; ; guardian 
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in chivalry, tenant in dower, and tenant by the cur- 
teſy y; and not in tenant for life or years *. And the reaſon 
of the diverſity was, that the eſtate of the three former was 
created by the act of the law itſelf, which therefore gave a 
remedy againſt them ; but tenant for life, or for years, came 
in by the demiſe and nals of the owner of the fee, and there- 
fore he might have provided again{t the committing of waſtz 
by his leſſee; and if he did not, it was his own default. 
But, in favour of the owners of the inheritance, the ſta- 
tutes of Marlbridge 52 Hen, III. c. 23. and of Gloceſtgr 
6 Edw. I. c. 5. provided that the writ of waſte ſhall not only 
he againſt tenants by the law of England, (or curteſy) and 
thoſe in dower, but againſt any farmer or other that holds in 
any manner for lite or years. So that, for above five hun- 
dred years paſt, all tenants merely for life, or for any leſs eſtate, 
have been puniſhable or liable to be impeached for waite, both 
voluntary and permilitye; unleſs their leaſes be made, as ſfome« 
times they are, without impeachment of waſte, abſgue impe- 
titione vdſti; that is, with a proviſion or protection that no man 
ſhall impetere, or ſuchim, for waſte committed. Buttenant intail 
after poilibility of iſſue extinct is not impeachable for waſtez 
becauſe his eſtate was at it's creation an eſtate of inheritance, 
and ſo not within the ſtatutes a. Neither does an action of waſte 
he for the debt3r againſt tenant by ſtatute, recognizance, or ele- 
git; ; becauſe againſt them the debtor may ſet off the damages 
in account b: but it ſeems reaſonable that it ſhould lie for the 
rever/ioner, expeCtant on the Severe of the debtor's own 
eſtate, or of theſe eſtates derived from the debtor -. 


Tux puniſhment for waſte committed was, by common 

law 3nd the {tatute of Marlbridge, only ſingle damages“; ex- 

ccpt in the caſe of a guardian, who alſo forfeited his ward- 

ſhip © by the proviſions of the great charter: but the ſtatute 

of Gloceſter directs, that the other four ſpecies of tenants 

thall loſe and forfeit the place wherein the waſte is com- 
Y It was however a doubt whether b Co. Litt. 54. 

waſte was punithabie at the common law F. N. B. 59. 

in tenant by the curtely. Regiſt. 72. 2 Init. 140. 


Pro. Abr. 7it. ace. 88. 2 Inſt. 301. bid. 5OO. 
2 2 Inſt. 299. 


| 9 Hen. III. c. 4. 
4 Co. Litt. 27. 2 Roll. Abr. 826.828. 
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mitted, and alſo treble damages, to him that hath the inhe. 
ritance. The expreſſion of ue ſtatute is, “he ſhall forfeit 
cc the thing which he hath waſted ;” and it hath been deter- 
mined, that under theſe words the place is allo included s. And 
if waſte be done ſharcim, or here and there, all over a wood, 
the whole wood ſhall be recovered ; or if in ſeveral rooms of x 
houſe, the whole houſe ihall be forfeited *; becauſe it is im- 
practicable for the reverfioner to enjoy only the identical 
places waſted, when lying interſperſed with tlie other. But 
if, waſte be done only in one end of a wood (or perhaps in 
one room of a houſe, if that can be conveniently ſeparated 


from the reſt) that part only is the locus vaſtatus, or thing 
waited, and that only thall be forfeited to the reveriioner |, 


VII. A $EvENTH ſpecies of forfeiture is that of ce 
eſtates, by breach of the cu/foms of the manor. Copyhold 
eſtates are not only liable to the ſame forfeitures as thoſe 
which are held in ſocage, for treaſon, felony, alienation, and 
waitez whereupon the lord may ſeize them without any pre- 
ſentment by the homage ©; but alſo to peculiar forfeit ures, 
annexed to this fpecies 4 a which are incurred by the 
breach of either the general cuſtoms of all copyholds, or the 
peculiar local cuſtoms of certain particular manors. And 
we may obſerve that, as theſe tenements were originally 
holden by the loweſt and moſt abject vaſals, the marks ot 
ſcodal dominion continue much the ſtrongeſt upon this mode 
of property. Moſt of the offences, which occaſioned a re- 
ſumption of the het by the feodal law, and were denomi- 
nated feloniae, per g vaſallus amitteret feudum *, ſtill con- 
tinue to be cauſes of forfeiture in many of our modern co- 
pyholds. As, by ſubtraction of ſuit and ſervice ® ; % dom 
num defervire noluerit n: by diſclaiming to hold of the lord, 
Or {wearing himſelf not his copyholder e; / aominum eura- 
Wit, i. e. negavit ſe a domino feudum a p: by neglect to 
be admitted tenant within a year and a day 4; / per aum 


m 3 Leon. 108. Dyer. 211. 


E 2 Inſt. 303. 

h Co. Litt. 54. r Fa ud. J. 1. f. 21. 

2 Init. 304. © Co. Copyh. F. 57 

* 2 Ventr. 38. Cro. Fliz. 499. p Feud. lat. t. 34. & t. 26. J+3: 
1 Feud, I. 2. t. 26. in calce 4 Plowd. 372 
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et diem ceſſuverit in petenda invgſtiturar: by contumacy in 
not appearing in court after three proclamations *; / a domi- 
no ter citatus non comparuerit * : or by refuſing, when ſworn 
of the homage, to preſent the truth according to his oath ; 
|: pares © veritatem noverint, et dicant fe neſei ire, Cunt Serant “. "IM 
theſe, and a variety of other caſes, wh ich it is impoſſible 
here to enumerate, the forfeiture does not acerue to the lord 
till after the offences are preſented by the homage, or jury 
of the lord's court baron *; per laudamentum patium fus- 
rum Y: or, as it is more fully expreſſed in another place 2, 
nemo miles adimatur de poſſefſione ſiti beneficii, miſt convidta culpa, 
gude ſt | ? laudanda * per gudicinm parium ſuorum. 

VIII. Tarr eighth and laſt method, whereby lands and 
tenements may become forfeited, is that of bankruptcy, or 
the act of becoming a bankrupt: which unfortunate perſon 
may, from the ſeveral deſcriptions given of him in our ſta- 
tute law, be thus defined; a trader, who ſecretes himſelf, or 
does certain other acts, tending to defraud his creditors. 


Wo ſhall be ſuch a trader, or what acts are ſuicient to 
denominate him a bankrupt, with the ſeveral connected con- 
ſequences reſulting from that unhappy ſituation, will be bet- 
ter conſidered in a ſubſequent chapter; when we {all Sa- 


deavour more fully to explain it's nature, as it moſt imme 


diately relates to perſonal goods and chattels. I fall only 
here obſerve the manner in which the property of lands and 
tenements is transferred, upon the ſuppoſition that the owner 
of them is clearly and indiſputably a bankrupt, and that a 
commiſhon of bankrupt is awarded and iffued againſt him. 
By the ſtatute 13 Eliz. c. 7. the commiſſioners for tliat 
purpoſe, when a man is declared a bankrupt, ſhall have ful [ 
power to diſpoſe of all his lands and tenements, which he 
had in his own right at the time when he became a bankrupt, 
or which ſhall deſcend or come to him at any time 1 wards, 


* 


efore his debts are ſatisfied or agreed for; and all lands and 


+ 


F Feud. l. 1. . 14. x Co. Copyh. 5. 58. 

8 Rep. 99. Co. Copyh. F. 57. y Fru. $-its 224 

N Feu, l. 2. 22 | Z [hide t. 22. 

u Co. Copyh. 5.3 . ? i. e. artiirarda, defnienda. Du 
Fend. I. 2. f. 53% Freine 1 
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tenements which were purchaſed by him jointly with his 
wife or children to his own uſe, (or ſuch intereſt therein ag 
he may lawfully part with) or purchaſed with any other per- 
fon upon ſecret truſt for his own uſe; and to cauſe them to 
be appraiſed to their full value, and to ſell the ſame by dee 
indented and inrolled, or divide them proportionably among 
the creditors. This ſtatute expreſsly included not only free, 
but cuſtomary and copyhold, lands : but did not extend to 
eſtates- tail, farther than for the bankrupt's life; nor to equi- 
ties of redemption on a mortgaged eſtate, wherein the bank- 
rupt has no legal intereſt, but only an equitable reverſion, 
Whereupon the ſtatute 21 Jac. I. c. 19. enacts, that the 
commiſſioners ſhall be impowered to ſell or convey, by deed 
indented and inrolled, any lands or tenements of the bank- 
rupt, wherein he ſhall be ſeiſed of an eſtate-tail in poſſeſſion, 
remainder, or reverſion, unleſs the remainder or reverſion 
thereof ſhall be in the crown; and that ſuch ſale ſhall be 
good againſt all ſuch iſſues in tail, remainder-men, and re- 
verſioners, whom the bankrupt himſelf might have barred by 
a common recovery, or other means; and that all equities of 
redemption upon mortgaged eſtates, ſhall be at the diſpoſal 
of the commiſſioners ; for they ſhall have power to redcem 
the ſame, as the bankrupt himſelf might have done, and af- 
ter redemption to ſell them. And alſo, by this and a former 
act b, all fraudulent conveyances to defeat the intent of theſe 
ſtatutes are declared void; but that no purchaſor Bona „ide, 
for a good or valuable conſideration, ſhall be affected by the 
bankrupt laws, unleſs, the commiſſion be ſued forth within 
five years after the act of bankruptcy committed. 


By virtue of theſe ſtatutes a bankrupt may loſe all his 
rcal eſtates; which may at once be transferred by his com- 
miſſioners to their aſſignees, without his participation or 
conſent. 


t 1 Jac. I. c. 15, 
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CHAPTER THE NINETEENTH 


or TITLE A ALIENATION. 


HE moſt uſual and univerſal method of acquiring a 
title to real eſtates is that of alienation, conveyance, 

or purchaſe in it's limited ſenſe : under which may be com- 
prized any method wherein eſtates are voluntarily refigned 
by one man, and accepted by another: whether ti:at be et- 
fected by ſale, gift, marriage ſettlement, deviſe, or other 
tranſmiſſion of property by the mutual conſent of the parties. 


Tunis means of taking eſtates, by alienation, is not of 
equal antiquity in the Jaw of England with that of taking 
them by deſcent. For we may remember that, by the feodal 
law ?, a pure and genuine feud could not be transferred from 
one feudatory to another without the confent of the lord; 
leſt thereby a feeble or ſuſpicious tenant might have been 
ſubſtituted and impoſed upon him to perform the feodal ſer- 
vices, inſtead of one on whoſe abilities and fidelity he could 
depend. Neither could the feudatory then ſubject the land 
to his debts; for, if he might, the feodal reſtraint of alien- 
ation would have been eaſily iruſtrated and evaded d. And, 


as he could not aliene it in his life-time, ſo neither could he 


by will defeat the ſuccellion, by deviſing his feud to another 
family; nor even alter the courſe of it, by impoſing partt- 
cular limitations, or preſcribing an unuſual path of deſcent. 
Nor, in ſhort, could he alicnc the eſtate, even with the con- 
tent of the lord, unleſs he had alſo obtained the conſent cf 
his own next apparent, or preſumptive heir ©. And there- 
fore it was very uſual in antient feoffments to expreſs, that 


a See pag. 57. © Co. Litt. 94. Wright. 169. 
d. Feuds I. bs . 29% 
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the alienation was made by conſent of the heirs of the feof. 
for; or ſometimes for the heir apparent himſelf to join with 
the feoffor in the grant“. And, on the other hand, as the 
feodal obligation was looked upon to be reciprocal, tlie lord 
could not aliene or transfer his ſigniory without the conſent 
of his vaſal: for it was eſteemed unreafonable to ſubject a 
feudatory to a new ſuperior, with whom he might have a 
deadly enmity, without his own approbation; or even to 
transfer his fealty, without his being thoroughly apprized of 
it, that he might know with certainty to whom his renders 
and ſervices were due, and be able to diſtinguiſhi a lawful dif. 
treſs for rent from a hoſtile ſeiſing of his cattle by the lord 


of a neighbouring clan *. This conſent of the vaſal was 


expreſſed by what was called az!orning *, or profeſſing to be- 
come the tenant of the new lord: which doctrine of attorn- 
ment was afterwards extended to all leflees for life or years, 
For if one bought an eſtate with any leaſe for life or years 


ſtanding out thereon, and the leſſce or tenant refuſed to at- 


torn to the purchaſor, and to become his tenant, the grent 
or contract was in moſt caſes void, or at leaſt incomplete: 
which was alſo an additional clog upon alienations. 


Bur by degrees this feodal ſeverity is worn off; and ex- 
perience hath ſhewn, that property beſt anſwers the purpoſes 
of civil life, eſpecially in commercial countries, wha it's 
transfer and circulation are totally free and unreſtrained. The 
road was cleared in the firſt place by a law of king Henry the 
firſt, which allowed a man to ſel! and diſpoſe of lands which 
he himſelf had purchaſed ; for over theſe he was thought to 
have a more extenſive power, than over what had been 


tranſmitted to him in a courſe of deſcent from his anceitors *; 


d Madox, Formul. Angl. no. 316. novo ſe ſacramento nous item d 11/40 ace 

319. 427. guirenti o>ftringebat; idgue juſJu ae. 
e Gilb. Ten. 75. D' Argentre Anti. Conſuct. Brit. 27 ud 
f The fame doQrine and the ſame Dutreine, i. 819, 820. 


denomination prevailed in Bretagne— E Litt. §. 551. 
1-4 


Pill iſlienes in Juriſdictionalibus non aliter h Empticnes wel acqufiticnes ſias det 


apprihindi 20/18 Guam per attourna': cis c1¹ magis Tet, Terram ante giam e. 
et avirances, ut log ui ſolent; cum wajol- 
lus, cqurats prioris domini chſeguis et ide, tienen um, LL. Hen. I. c. 78. 
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a doctrine which is countenanced by the feodal conſtitutions 
themſelves i: but he was not allowed to ſell the whole of his 
own acquirements, ſo as totally to diſinherit his children, any 
more than he was at liberty to aliene his paternal eſtate *. 
Afterwards a man ſeems to have been at liberty to part with 
all his own- acquiſitions, if he had previouſly purchaſed to 
him and his % gu by name; but, if his a/igns were not 
ſpecified in the purchaſe deed, he was not empowered to 
aliene!: and alſo he might part with one-fourth of the in- 
heritance of his anceſtors without the conſent of his heir n. 
By the great charter of Henry III, no fubinfeudation was 
permitted of part of the land, unleſs ſufficient was left to 
anſwer the ſervices due to the ſuperior lord, which ſuffici- 
ency was probably interpreted to be one half or moiety of 
the lande. But theſe reſtrictions were in general] removed 
by the ſtatute of guza emptores b, whereby all perſons, except 
the king's tenants in capite, were left at liberty to aliene all 
or any part of their lands at their own diſcretion 2. And 
eren theſe tenants in capite, were by the ſtatute 1 Edw. III. 
c. 12. permitted to aliene, on paying a fine to the king. 
Þy the temporary ſtatutes 7 Hen. VII. c. 3. and 3 Hen. VIII. 
c. 4. all perſons attending the king in his wars were allowed 
to aliene their lands without licence, and were relicyed from 
ether feodal burdens. And, laſtly, theſe very fines for alien- 
ations were, in all caſes of freehold tenure, entirely abo- 
lined by the ſtatute 12 Car. II. c. 24. As to the power of 
c<arging lands with the debts of the owner, this was intro- 
duced ſo early as ſtatute Weſtm. 2. which * ſubjected a mozety 
of the tenant's lands to executions, for debts recovered by 
law: as the whole of them was likewiſe ſubjected to be 
pawned in a ſtatute merchant by the ſtatute de mercatoribusy 
made the ſame year, and in a ſtatute ſtaple by ſtatute 27 Edw. 
III. c. g. and in other ſimilar recognizances by ſtatute 23 Hen, 


L Feads I. 2. te 39. m Mirr. ibid. : 
« Si gueſtum tantum habuerit is, qui n 9 Hen. III. c. 32. 
oricm terrae ſuae denare vcluerit, tunc o Dalrymple of feuds. 95, 
alen bec ei ſicet; ſed non tetum gueſtumy P 13 Edw. I. c. 1. 
% non Pateſt filium ſuum hatnedem ex- q See Page 72. 91. 
reaare, Glanvil. J. 7. c. 1. r 2 Inſt. 67. 
Mir. c. 1. 4. 3. This is alſo borrow- 5 15 Edw, I. e. 18. 
hom the feodal law. F cd. J. 2 f. 48. 
Vol. II. 55 VIII. 
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VIII. c. 6. And, now, the whole of them is not only ſub. 
ject to be pawned for the debts of the owner, but likewiſe 
to be abſolutely /o/d4 for the benefit of trade and commerce 
by the ſeveral ſtatutes of bankruptcy. The reftraint of 4. 
vi/ing lands by will, except in ſome places by particular cuſ. 
tom, laſted longer; that not being totally removed, till the 
abolition of the military tenures. The doctrine of 41turn. 
ments continued ſtill later than any of the reſt, and became 
extremely troubleſome, though many methods were invented 
to evade them; till at laſt, they were made no longer ne. 
ceſſary to complete the grant or conveyance, by ſtatute 4 &; 
Ann. c. 16. nor ſhall, by ſtatute 11 Geo. II. c. 19. the attorn- 
ment of any tenant affect the poſſeſſion of any lands, unlej 
wade with conſent of the landlord, or to a mortgagee after 
the mortgage is forfeited, or by direction of a court of juſtice 


In examining the nature of alienation, let us firſt inquit, 
briefly, who may aliene and to 2vhom ; and then, more largelj 
how a man may aliene, or the ſeveral modes of conveyance, 

I. Wro may aliene, and to whom: or, in other word, 
who is capable of conveying and who of purchaſing. And 
herein we muſt conſider rather the incapacity, than capacit, 
of the feveral parties: for all perfons in Pen are prin 
facie capable both of conveying and purchaſing, unleſs th 
law has laid them under any particular diſabilities. But, i 


a man has only in him the 7 of either poſſeſſion or pr : 
perty, he cannot convey it to any other, leſt pretended tits 
might be granted to great men, whereby juſtice might lt 
trodden down, and the weak oppreſſed . Yet reverſions ant \ 
veſted remainders may be granted ; becauſe the poſſethon T 
of the particular tenant is the pofſeſſion of him in reverſion p 
or remainder: but contingencies, and mere poſſibilities, thou h 
they may be roleaicd, or deviſed by will, or may paſs to tit bf 
heir or executor, yet cannot (it hath been ſaid) be aſſignel th 
to a ſtrapger, unleſs coupled with ſome preſent intereſt*, ph 

PersoNs attainted of treaſon, felony, and praemunire, alt * 
incapable of converge, from the time of the offence con Al 
mitted, provided attainder follows u: for ſuch conveyance : 

„ o. Litt. 214. | Stra. 132. 4 

t Sheppard's touchſtone. 2438, 239. u Co. Litt. 42. 


322. 11 Mod. 152. 1 P. Wis, 54. the 
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them' may tend to defeat the king of his forfeiture, or the 


lord of his eſcheat. But they may purchaſe for the benefit 
of the crown, or the lord of the fee, though they are diſa- 
bled to Hd: the lands ſo purchaſed, if after attainder, being 
ſubject to immediate forfeiture ; if before, to eſcheat as well 
as forfeiture, according to the nature of the crime u. So 
alſo corporations, religious or others, may purchaſe lands; 
yet, unleſs they have a licence to hold in mortmain, they 
cannot retain ſuch purchaſe; but it ſhall be forfeited to the 
lord of the fee. 

IvzoTs and perſons of 3 memory, infants, and 
perſons under dureſs, are not totally diſabled either to convey 
or purchaſe, but ſub modo only. For their conveyances and 
purchaſes are voidable, but not actually void. The king in- 
deed, on behalf of an idiot, may avoid his grants or other 
acts. But it hath been ſaid, that a mon compos himſelf, 
though he be afterwards brought to a right mind, ſhall not 
be permitted to alledge his own inſanity in order to avoid ſuch 
grant: for that no man ſhall be allowed to ſtultify himſelf, 
or plead his own diſability. The progreſs of this notion is 
ſomewhat curious. In the time of Edward I, nan compos 
was a ſufficient plea to avoid a man's own bond *: and there 
is a writ in the regiſter 7 for the alienor himſelf to recover 
lands aliened by him during his inſanity; dum fit non com- 
pos mentis ſuae, ut dicit, &c. But under Edward III a ſcru- 
ple began to ariſe, whether a man ſhould be permitted to 
pemifh himſelf, by pleading his own inſanity * : and, after- 
wards, a defendant in aſſiſe having pleaded a releaſe by the 
plaintiſf ſince the laſt continuance, to which the plaintiff re- 
plied (ore Zens, as the manner then was) that he was out of 
his mind when he gave it, the court adjourned the afliſe 
doubting, whether as the plaintiff was ſane both then and at 
the commencement of the ſuit, he ſhould be permitted to 
plead an intermediate deprivation of reaſon ; and the queſtion 
was aſked, how he came to remember the releaſe, if out of 


his ſenſes when he gave it:. Under Henry VI this way of 


u Lid. 2. 22 Fdæv. I. (prefixed to Maynare's year- 
* 1:;d. 247. ü book Edw. II.) jt. 23. 


* Pritton, c. 28. fol. 66. 2 5 Edw. III. 70. 
7 fl, 228. See alio Mcmorand. Scacch. a 35 Hi. pl. 10. 
11 reaſoning 
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reafoning (that a man ſhall not be allowed to diſable himſelf, 
by pleading his own incapacity, becauſe he cannot know 
what he did under ſuch a ſituation) was ſeriouſly adopted by 
the judges in argument ® ; upon a queſtion, whether the heir 
was barred of his right of entry by the feoffment of his in- 
ſane anceſtor. And from theſe looſe authorities, which Fitz. 


herbert does not ſcruple to reject as being contrary to rea. 


fon ©, the maxim that a man ſhall not ſtultify himſelf hath 
"ay handed down as ſettled law: though later opinions, 
feeling the inconvenience of the rule, have in many point, 
endeavoured to reſtrain it ®* And, clearly, the next heir, or 
other perſon intereſted, may, after the death of the idiot or 
non compos, take advantage of his incapacity and avoid the 
grant f. And ſo too, if he purchaſes under this diſability, 
and does not afterwards upon recovering his ſenſes agree to 
the purchaſe, his heir may either waive or accept the eſtate 
at his option *. In like manner, an infant may waive ſuch 
purchaſe or conveyance, when he comes to full age; or, if 
he does not then actually agree to it, his heirs may waive it 
after him h. Perſons alſo, who purchaſe or convey under 
dureſs, may affirm or avoid ſuch tranſaction, whenever the 
dureſs is ceaſed i. For all theſe are under the protection of 
the law; which will not ſuffer them to be impoſed upon, 
through the imbecillity of their preſent condition ; fo that 
their acts are only binding, in caſe they be afterwards agreed 
to, when ſuch imbeciliity ceaſes, Yet the guardians or com- 
mittees of a lunatic, . by the ſtatute of 11 Geo. III. c. 20. 
are impowered to renew in his right, under the directions of 
the court of chancery, any leaſe for lives or years, and app 
the profits of ſuch renewal ſor the benefit of ſuch lunatic, his 
heirs, or executors. 


Tk caſe of a feme-covert is ſomewhat different. She 
may purchaſe an eſtate without the conſent of her huſband, 
and the conveyance is good during the coverture, till he Ay0ids 


d 39 Hen. VT. 42. x Equ. caſ. abr. 279. 

C F. N. B. 202. f Perkins. §. 21. 

d Litt. $. 405. Cro. Eliz. 398. 4 Rep. s Co. Litt. 2. 
123. Jenk. 40. h IEidl. 


© Comb. 469. 3 Mod. 310, 211, i 2 inſt, 493, 5 Rep. 119. 
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it by ſome act declaring his diſſent K. And, though he does 
nothing to avoid it, or even if he actually conſents, the feme- 
covert herſelf may, after the death of her huſband, waive or 
diſagree to the fame : nay, even her heirs may waive it after 
her, if ſhe dies before her huſband, or if in her widowhood 
ſhe does nothing to expreſs her conſent or agreement l. But 
the conveyance or other contract of a feme- covert (except by 
ſome matter of record) is abſolutely void, and not merely 
yoidable ® 3 and therefore cannot be affirmed or made good 
by any ſubſequent agreement. 


Tux caſe of an alien born is alſo peculiar. For he may 
purchaſe any thing; but after purchaſe he can hold nothing 
except a leaſe for years of a houſe for convenience of mer- 
chandize, in caſe he be an alien-friend : all other purchaſes 
(when found by an inqueſt of office) being immediately for- 
feited ro the king ®. 


FarisTs, laſtly, and perſons profeſſing the popiſh reli- 
gion, and neglecting to take the oath preſcribed by ſtatute 
18 Geo. III. c. 60, within the time limited for that purpoſe, 
are by ſtatute 11 & 12 W. III. c. 4. diſabled to purchaſe any 
lands, rents, or hereditaments; and all eſtates made to their 
uſe, or in truſt for them, are void o. 


II. WE are next, but principally, to inquire, how a 
man may aliene or convey ; which will lead us to conſider 
the ſeveral modes of conveyance. 


In conſequence of the admiſſion of property, or the 
giving a ſeparate right by the law of ſociety to thoſe things 
which by the law of nature were in common, there was ne- 
ceſſarily ſome means to be deviſed, whereby that ſeparate 
right or excluſive property ſhould be originally acquired 
which, we have more than once obſerved, was that of occu- 
pancy or firſt poſſeſſion. But this poſſeſſion, when once 


* Co. Litt. 3. I Did. n Co. Litt. 2. 
n Perkins, §. 154+ 1 Sid. 120. o 1P. Wes. 354. 
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gained, was alfo neceſſarily to be continued; or elſe, upon 
one man's dereliction of the thing he had ſeiſed, it would 
again become common, and all thoſe miſchiefs and conten- 
tions would enſue, which property was introduced to prevent. 
For this purpoſe therefore, of continuing the poſſeſſion, the 
municipal law has eſtabliſhed deſcents and alienations : the 
former to continue the poſſeſſion in the heirs of the Proprie- 
tor, after his involuntary dereliction of it by his death; the 
latter to continue it in thoſe perſons, to whom the proprietor, 
by his own voluntary act, ſhall chooſe to relinquiſh it in his 
life-time. A tranſlation, or transfer, of property being 
thus admitted by law, it became neceſſary that this transfer 
ſhould be properly evidenced : in order to prevent diſputes, 


either about the fact, as whether there was any transfer at all; 


or concerning the perſons, by whom and to whom it was 
transferred; or with regard to the ſubject matter, as what 
the thing transferred conſiſted of; or, laſtly, with relation 
to the mode and quality of the transfer, as for what period 
of time (or, in other words, for what eſtate and intereſt) 
the conveyance was made. The legal evidences of thi 
tranſlation of property are called the common aſſurances of the 
kingdom; whereby every man's eſtate is aſſured to him, and 
all controverſies, doubts, and difficulties are either prevented 
or removed, | 


- Tyrsz common aſſurances are of four kinds: 1. By 
matter in pair, or deed z which is an aſſurance tranſacted be- 
tween two or more private perſons in pair, in the country; 
that is (according to the old common law) upon the very 
ſpot to be transferred. 2. By matter of record, or an aſſu- 
rance tranſacted only in the king's public courts of record. 
3. By tpecial cy/fom, obtaining in ſome particular places, 
znd relating only to ſome particular ſpecies of property. 
Which three are ſuch as take effect during the lite of the 
party conygying or aſſuring. 4. The fourth takes no effect, 
till after his death; and that is by deviſe, contained in his laſt 
will and teſtament. We ſhall treat of each in it's order. 
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CHAPTER THE TWENTIET Ho 


or ALIENATION By DEED. 


N treating of deeds I ſhall conſider, firſt, their general 

nature; and, next, the ſeveral forts or kinds of deeds, 
with their reſpective incidents. And in explaining the for- 
mer, I ſhall examine, firſt, what a deed is; ſecondly, it's 
requiſites 3 and, thirdly, how it may be avoided. 


I. FixsT then, a deed is a writing ſealed and delivered by : 


the parties 2. It is ſometimes called a charter, carta, from 
its materials; but moſt uſually, when applied to the tranſ- 
actions of private ſubjects, it is called a deed, in Latin fam, 
wr” eto, becauſe it is the moſt ſolemn and authentic act 
tiat a man can poſſibly perform, with relation to the diſpoſal 
of his property; and therefore a man ſhall always be e/Zopped 
by his own deed, or not permitted to aver or prove any thing 
in contradiction to what he has once ſo ſolemnly and delibe- 
rately avowed b. If a deed be made by more parties than one, 
there ought to be regularly as many copies of it as there are 
parties, and each ſhould be cut or indented (formerly in acute 
angles inftar dentium, like the teeth of a ſaw, but at preſent in 
a waving line) on the top or ſide, to tally or correſpond with 
the other 3 which deed, ſo made, is called an indenture. For- 
merly, when deeds were more conciſe than at preſent, it was 


uſual to write both parts on the ſame piece of parchment, with | 


ſome word or letters of the alphabet written between them; 
through which the parchment was cut, either in a ſtrait or 
indented line, in ſuch a manner as to leave half the word cn 


2 Co. Litt, 171. d Plowd, 434. 
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one part and half on the other. Deeds thus made were de. 
nominated Hyngrapha by the canoniſts © ; and with us chro- 
grapha, or hand-writings ©; the word cirographum or cyro- 
graphum being uſually that which is divided in making the 
indenture: and this cuſtom 1s {Ull preſerved i in making out 
the indentures of a fine, whereof hereafter, But at length 
indenting only has come into uſe, without cutting through 
any letters at all; and it ſeems at preſent to ſerve for little 
other purpoſe, than to give name to the ſpecies of the deed, 
When the ſeveral parts of an indenture are interchangeably 
executed by the ſeveral parties, that part or copy which i; 
executcd by the grantor 1s uſually called the original, and the 
reſt are counterparts though of late it is moſt frequent for 
all the parties to execute every part; which renders them all 
originals, A deed made by one party only is not indented, 
but polled or ſhaved quite even; and therefore called a dens 
Poll, or a ſingle deed é. 


II. WE are in the next place to conſider the requiſites of 1 
deed. The firſt of which is, that there be perſons able to 
contract and be contracted with, for the purpoſes intended 
by the deed ; and alfo a thing, or ſubject matter to be con- 
traced for; all which muſt be expreſſed by ſufficient names. 
So as in every grant there muſt be a grantor, a grantee, and 


a thing granted; in every leaſe a leſſor, a leſſee, and a thing 
demiſed. | 


DHECONDLY ; ihe deed muſt be founded upon good and 
ſufficient configeration. Not upon an uſurious contract 5 nor 
th fraud or colluſion, either to deceive ka bona 
Jide, or juit and lawful creditors *; any of which bad confi 
derations will vacate the deed, and ſubject ſuch perſons, as 
put the ſame in ure, to forfeitures, and often to impriſonment. 
A deed alſo, or other grant, made without any conſideration, 
1s, as it were, of no effect; for it is conſtrued to inure, or to 
be effectual, only to the uſe of the grantor himſelf &. 'The 


© Lyndew. J. 1. t. 10. c. 1. 8 Stat. 13 Eliz. c. 8. 
d Mirror. c. 2. §. 27. | h Stat. 27 Eliz. c. 4. 
e Ibid. Litt. &. 371, 372. 1 Stat. 13 Eliz. c. 5, 
1 Co, Litt, 35. * Perk. S. 533» 


conſideration 
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conſideration may be either a good or a valuable one. A good 
conſideration is ſuch as that of blood, or of natural love and 
affection, when a man grants an eſtate to a near relation 
> being founded on motives of generoſity, prudence, and natu- 
t ral duty; a valuable conſideration is ſuch as money, mar- 
1 rliage, or the like, which the law eſteems an equivalent given 
1 for the grant i; and is therefore founded in motives of juſtice. 
e 


Deeds made upon good conſideration only, are conſidered as 18 | 
. merely voluntary, and are frequently ſet aſide in favour of 161 b 
y creditors, and bona fide purchaſors. | 1:54 
8 THIRDLY ; the deed muſt be vriztzn, or I preſume 1 0 i 
6 printed, for it may be in any character or any language; but 55 ö 
r it muſt be upon paper or parchment. For if it be written 4 
U on ſtone, board, linen, leather, or the like, it is no deed m. 1 
l, Wood or {tone may be more durable, and linen lefs liable to "988 
. raſures; but writing on paper or parchment unites in itſelf, 12 N 
more perfectly than any other way, both thoſe defirable quali- hy "3 
: ties : for there 15 nothing elſe ſo durable, and at the ſame time 15 - 
f ſo little liable to alteration ; nothing ſo ſecure from alteration CP 
F that is at the ſame time ſo durable. It muit alſo have the Ws 
regular ſtamps, impoſed on it by the ſeveral ſtatutes for the 0 Faq 
- increaſe of the public revenue; elſe it cannot be given in 12 
10 evidence, Formerly many conveyances were made by parol, ML; 
or word of mouth only, without writing; but this giving a 1 60 
5 handle to a variety of frauds, the ſtatute 29 Car. II. c. 3. 205 
enacts, that no leaſe eſtate or intereſt in lands, tenements, or 1 0 
nd hereditaments, made by livery of ſeiſin, or by parol only, (ex- 5 * 
or cept leaſes, not exceeding three years from the making, and TAE 
n whereon the reſerved rent is at leaſt two-thirds of the real | 
i- value) ſhall be looked upon as of greater force than a leaſe or We 
as eſtate at will; nor ſhall any aſſignment, grant, or ſurrender 1 
nt. of any intereſt in any freehold hereditaments be valid; unleſs * 
ng in both caſes the ſame be put in writing, and figned by the 1 
by party granting, or his agent lawfully authorized in writing. 1 
bg FourTHLY ; the matter written muſt be Jegally and or- 1 9 
derly fet forth: that is, there muſt be words fuſficient to L 11 ö 
ſpecify the agreement and bind the parties: which ſuffici- 14 
3 Rep. 83, m Co, Litt. 229, F. N. B. 122. 165 


103 i ency 
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ency muſt be left to the courts of law to determine n. For 
it is not abſolutely neceſſary in law, to have all the forma] 
parts that are uſually drawn out in deeds, ſo as there be ſul. 
cient words to declare clearly and legally the party's meaning, 
But, as theſe formal and orderly parts are calculated to con- 
vey that meaning in the cleareſt, diſtincteſt, and moſt effec. 
tual manner, and have been well conſidered and ſettled by 
the wiſdom of ſucceſſive ages, it is prudent not to depart 
from them without good reaſon or urgent neceſſity ; and 
therefore I will here mention them in their uſual o order, 


1. Tas premiſes may be uſed to ſet forth the number and 
names of the parties, with their additions or titles. They 
alſo contain the recital, if any, of ſuch deeds, agreements, 
or matters of fact, as are neceſſary to explain the reaſons 
upon which the preſent tranſaction is founded: and herein 
alſo is ſet down the conſideration upon which the deed is 
made. And then follows the certainty of the grantor, 
grantee, and thing granted 7). 


2, 3. Nxxr come the habendum and tenendum d. The 
oſhce of the habendum is properly to determine what eſtate or 
intereſt is granted by the deed : though this may be per- 
formed, and ſometimes is performed, in the premiſes. In 
which caſe the habendum may leſſen, enlarge, explain, or 
quality, but not totally contradict or be repugnant to, the 
eſtate granted in the premiſes. As if a grant be «© to A and 
ce the heirs of his body,” in the premiſes, habendum * to him 
and his heirs for ever,“ or vice verſa; here A has an eſtate- 
tail, and a fee-ſimple expectant thereon . But, had it been 
in the premiſes “ to him and his heirs,” habendum © to him 
& for life,” the habendum would be utterly void*; for an 
eſtate of inheritance is veſted in him before the habendum 
comes, and ſhall not afterwards be taken away, or deveſted, 
by it. The tenendum © and to hold,” is now of very little 
uſe, and 1s only kept in by cuitom, It was ſometimes for- 

n Co. Litt. 225. r Co. Litt. 21. 2 Roll. Rep. 19. 23, 

id. 6. Cro. Jac. 476. 

y See appendix, N. II. &, 2. pag. v. 5 2 Rep. 23. 8 Rep. 56. 

2 Ibid, | 
1 merly 
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merly uſed to ſignify the tenure, by which the eſtate granted 
was to be holden; viz. © tenendum per ſervitium militare, in 
« burgagio, in libero ſocagio, Wc.” But, all theſe being now 
reduced to free and common ſocage, the tenure is never ſpe- 
cifed. Before the ſtatute of quia emptores, 18 Edw. I. it was 
alſo ſometimes uſed to denote the lord of whom the land ſhould 
be holden : but that ſtatute directing all future purchaſors to 
hold, not of the immediate grantor, but of the chief lord of the 
fee, this uſe of the fenendum hath been alſo antiquated; though 
for a long time after we find it mentioned in ancient charters, 
that the tenements ſhall be holden de capitalibus dominis frodi t; 
but, as this expreſſed nothing more than the ſtatute had al- 
ready provided for, it gradually grew out of uſe, 


4. Nxxr follow the terms of ' ſtipulation, if any, upon 
which the grant is made: the firſt of which is the reddendum 
or reſervation, whereby the grantor doth create or reſerve 
ſome new thing to himſelf out of what he had before granted. 
As © rendering therefore yearly the ſum of ten ſhillings, or 
« a pepper corn, or two days ploughing, or the like *.” 
Under the pure feodal ſyſtem, this render, reditus, return, 
or rent, conſiſted in chivalry principally of military ſervices ; 
in villenage, of the moſt flavith offices; and in ſocage, it 
utually conſiſts of money, though it may {till conſiſt of ſer- 
vices, or of any other certain profit“. To make a reddendum 
good, if it be of any thing newly created by the deed, the 
reſervation mult be to the grantors, or ſome, or one of them, 
and not to any ſtranger to the deed *. But if it be of ancient 
ſervices or the like, annexed to the land, then the reſervation 
may be to the lord of the fee ?, 


5. ANOTHER of the terms upon which a grant may be 
made 1s a condition ; which is a clauſe of contingency, on the 
happening of which the eſtate granted may be defeated ; as 
* provided always, that if the mortgagor ſhall pay the mort. 


t Append, No, I. Madox. Formul. w See Pag. 41. 
paſſim. | x Plowd. 13. 8 Rep. 71. 
u Append. No. II. §. Is pag. ili. y Append, No. I. pag. i. 
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. © gagee 500, upon ſuch a day, the e eſtate granted 
« ſhall determine; and the like *. 


6. Narr may follow the clauſe of warranty ; whereby 
the grantor doth, for himſelf and his heirs, warrant and K. 
cure to the grantee the eſtate ſo granted *. By the feodal con- 
ſtitution, if the vaſal's title to enjoy the feud was diſputed, 
he might vouch, or call, the lord or donor, to warrant or 
inſure his gift; which if he failed to do, and the vaſal was 
evicted, the lord was bound to give him another feud of equal 
value in recompenſe d. And fo, by our antient law, if be- 
fore the ſtatute of quia emptores a man enfeoffed another in 
fee, by the feodal verb ded:, to hold of himſelf and his heirs 
by certain ſervices; the law annexed a warranty to this 
grant, which bound the feoffor and his heirs, to whom the 
ſervices (which were the conſideration and equivalent for the 
gift) were originally ſtipulated to be rendered ©. Or if a 
man and his anceſtors had immemorially holden land of ano. 
ther and his anceſtors by the ſervice of homage (which was 
called Homage aunceſtrel ) this alſo bound the lord to warranty*; 
the homage being an evidence of ſuch a feodal grant. And, 
upon a fimilar principle, in caſe, after a partition or ex- 
change of lands of inheritance, either party or his heirs be 
_ evicted of his ſhare, the other and his heirs are bound to 
warranty e, becauſe they enjoy the equivalent. And fo, even 
at this day, upon a gift in tail or leaſe for life, rendering rent, 
the donor or leſſor and his heirs (to whom the rent is pay- 
able) are bound to warrant the title fo But in a feoffment 
in fee by the verb ded}, ſince the ſtatute of gia emptores, the 
feoffor only is bound to the implied warranty, and not, his 
heirs *; becauſe it is a mere perſonal contract on the part of 
the feoffor, the tenure (and of courſe: the antient ſervices) 
reſulting back to the ſuperior lord of the fee. And in other 
forms of alienation, gradually introduced ſince that ſtatute, 


1 Append. No. II. §. 2. pag. viii, d Litt. §. 143. 


2 ILid. No. ho Pags» fs e Co. Litt. 174. 
b Feud. I. 2. t. 8, & 25, f id. 384. 
© Co. Litt. 384. 2 Ibid, 
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no warranty whatſoever is implied h; they bearing no ſort of 
analogy to the original feodal Jungle, And therefore in 
ſuch caſes 1t became neceſſary to add an expreſs clauſe of 
warranty, to bind the grantor and his heirs ; which is a kind 
of covenant real, and can only be created by the verb war- 
rantizo OT TArrant l. i 


Tus expreſs warranties were introduced, even prior to 
the ſtatute of qui emptores, in order to evade the ſtrictneſs of 
the feodal doctrine of non-alienation without the conſent of 
the heir. For, though he, at the death of his anceſtor, might 
have entered on any tencments that were aliened without his 
concurrence, yet, if a clauſe of warranty was added to the 
anceſtor's grant, this covenant deſcending upon the heir in- 
ſured the grantee z not ſo much by confirming his title, as by 
obliging ſuch heir to yield him a recompenſe in lands of equal 
value: the law, in favour of alienations, ſuppoſing that no 
anceſtor would wantonly diſinherit his next of blood k; and 
therefore preſuming that he had received a valuable conſider- 
ation, either in land, or in money which had purchaſed land, 
and that this equivalent deſcended to the heir together with 
the anceſtor's warranty. So that when either an anceſtor, 
being the rightful tenant of the freehold, conveyed the land 
to a ſtranger and his heirs, or releaſed the right in fee-{imple 
to one who was already in poſſeſſion, and ſuperadded a war- 
ranty to his deed, it was held that ſuch warranty not only 
bound the warrantor himſelf to protect and aſſure the title of 
the warrantee, but it alſo bound his heir : and this, whether 
that warranty was /ineal, or collateral to the title of the land. 
Lineal warranty was where the heir derived, or might by poſ- 
ſibility have derived, his title to the land warranted, either from 


or through the anceſtor who made the warranty: as where a 


father, or an elder ſon in the life of the father, releaſed to the 
diſſeiſor of either themſelves or the grandfather, with war- 
ranty, this was lineal to the younger fon'. Collateral war- 
ranty was where the heir's title to the land neither was, nor 


Co. Litt. 102, - * Co. Litt. 373. 
Litt. &. 733. I Litt. §. 703. 706, 707, 


EY N _ J 


3: £520 
3 s Bs. - * 
* $4.96 TS LS —_ "£4. 44d 
\ 28 — 
5 Z T 


2 


9 — >= 
S ty, ts 
3 3333 

* 


4 — — 
3 OF — 


— 


= 
* 


— ECT IF 
= === 
— r 
2. 1 
* A, 
Lag 


= 
#. 


AA? 
* : 
SK San Fes: 5 — 
3 9 * RENE ES Yr Ye 


— 
1 X * FOO 
3 * 1 

8 


SEE 
4 0 3 A; * 
%- . 4 . 


"Er 
* 


* r 2 
=- 


* * 


— mee 


— 5 ; 

— EEE SS 2... 3-21 Fi 

. 
—— — bm — - 


1 
DE EE rs ON Yoon 
L RP 
7 
arr r 


— — 
8 ” > 
— * : 


4 44; 


* 
*. 
= 


==" 


402 The RIO HTS Book If, 


could have been, derived from the warranting anceſtor; 25 
where a younger brother releaſed to his father's diſſeiſor, with 
warranty, this was collateral to the clder brother”. But where 
the very conveyance, to winch the warranty was annexed, im- 
mediately followed a dificifin, or operated itſelf as ſuch (as, 
where a father tenant for years, with remainder to his ſon in 
fee, aliened in fee- ſimple with warranty) this, being in ib; 
| original manifeſtly founded on the fort or wrong of the war. 
rantor himſelf, was called a warranty commencing by difſeifin ; 
and, being too palpably injurious to be ſupported, was not 
binding upon any heir of ſuch tortious warrantor *, 


IN both lineal and collateral warranty, the obligation of 
the heir (in caſe the warrantee was evicted, to yield him other 
lands in their ſtead) was only on condition that he had other 
ſufficient lands by deſcent from the warranting anceſtor *, 
But though, without aſſets, he was not bound to infure the 
title of another, yet, in caſe of lineal warranty, whether 
afſets deſcended or not, the heir was perpetually barred from 
claiming the land þ:m/e!f; for, if he could ſucceed in ſuch 
claim, he would then gain aſſets by deſcent, (if he had them 
not before) and mult fulfil the warranty of his anceſtor : and 
the ſame rule ? was with leſs juſtice adopted alſo in reſpect of 
collateral warranties, which likewiſe (though no aſſets de- 
ſcended) barred the heir of the warrantor from claiming the 
land by any collateral title; upon the preſumption of law 
that he might hereafter have aſſets by deſcent either from or 
through the ſame anceitor. The inconvenience of this latter 
branch of the rule was felt very early, when tenants by the 
curteſy took upon them to aliene their lands with warranty; 
which collateral warranty of the father deſcending upon hi: 
ſon (who was the heir of both his parents) barred him from 
claiming is maternal inheritance : to remedy which the ſta- 
tute of Glonceſter, 6 Edw. I. c. 3. declared, that ſuch war- 
ranty ſhould be no bar to the ſon, unleſs afſets deſcended 
from the father. It was afterwards attempted in 50 Edw. III. 


itt. &. 705. 70%. ea i 102. 
C 


a Ibid. F. 693. 702. p Litt. S. 711, 712. 
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to make the ſame proviſion univerſal, by enacting that no 


collateral warranty ſhould be a bar, unleſs where aſſets de- 
ſcended from the fame ariceſtor 1; but it then proceeded not 
to effect. However, by the ſtatute 11 Hen. VII. c. 20. 
notwithſtanding any alienation with warranty by tenant in 
dower, the heir of tlie huſband is not barred, though he be 
alſo heir to the wife. And by ſtatute 4 & 5 Ann. c. 16. all 
warranties by any tenant for life ſhall be void againſt thoſe 
in remainder or reverſion; and all collateral warranties by 
any anceſtor who has no eſtate of inheritance in poſſeſſion 


ſhall be void againſt his heir. By the wording of which laſt 


ſtatute it ſhould ſeem, that the legiſlature meant to allow, 
that the collateral warranty of tenant in tail in poſſeſſion, 
deſcending (though without aſſets) upon a remainder- man 
or reverſioner, ſhould {till bar the remainder or reverſion. 
For though the judges, in expounding the ſtatute de-donis, 
held that, by analogy to the ſtatute of Glouceſter, a lineal 
warranty by the tenant in tail without aſſets ſhould not bar 
the iſſue in tail, yet they held ſuch warranty with aſſets to be 


a ſufficient bar?: which was therefore formerly mentioned? 


as one of the ways whereby an eſtate-tail might be deſtroyed; 


it being indeed nothing more in effect, than exchanging the 


lands entailed for others of equal value. They alſo held, that 


collateral warranty was not within the ſtatute de donis ; as that 


act was principally intended to prevent the tenant in tail 


from difinheriting his own iſſue: and therefore collateral 


warranty (though without afſets) was allowed to be, as at 
common law, a ſuthcicnt bar of the eſtate tail and all re- 
mainders and reverſions expectant thereon*. And ſo it till 
continues to be, notwitliſtanding the ſtatute of queen Anne, 
if made by tenant in tail in poſſeſſion : who therefore may 
now, without the forms of a fine or recovery, in ſome caſes 
make a good conveyance in fee- ſimple, by ſuperadding a war- 
ranty to his grant; which, if accompanied with aflets, bars 
his own iſſue, and without them bars ſuch of his heirs as may 
be in remainder or reverſion. 


9. Co. Litt. 373. spag. 116, 
7 Litt, &. 712. 2 Inſt. 293. t Co. Litt. 374. 2 Inft. 335, 
3 7. AFTER 
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7. Ar TER warranty uſually follow covenante, or convention 9, 
which are clauſes of agreement contained in a deed, whereby 
either party may ſtipulate for the truth of certain facts, or may 
bind himſelf to perform, or give, ſomething to the other. Thus 
the grantor may covenant that he hath a right to convey ; or 
for the grantee's quiet enjoyment z or the like; the grantee 
may covenant to pay his rent, or keep the premiſes in repair, 
Secu. If the covenantor covenants for himſelf and his hers, 
it is then a covenant real, and deſcends upon the heirs ; who 
are bound to perform it, provided they have aſſets by deſcent, 
but not otherwiſe : if he covenants alſo for his executors and 
_ adminiſtrators, his perſonal aſſets, as well as his real, are like- 
wiſe pledged for the performance of the covenant ; which 
makes ſuch covenant a better ſecurity than any warranty, 
It is alſo in ſome reſpects a leſs ſecurity, and therefore more 
beneficial to the grantor 3 who uſually covenants only for the 
acts of himſelf and his anceſtors, whereas a general evarranty 
extends to all mankind. For which reaſons the covenant his 
in modern practice totally ſuperſeded the other. 


8. LasTLy, comes the concluſion, which mentions the execu- 
tion and date of the deed, or the time of it's being given or exe- 
cuted, either expreſsly, or by reference to ſome day and year 
before- mentioned *. Not but a deed is good, although it men- 
tion no date: or hath a falſe date; or even if it hath an impot- 
ſible date, as the thirtieth of February; provided the real day of 
it's being dated or given, that is delivered, can be proved *. 


I PROCEED now to the #/7þ requiſite for making a good 
deed; the reading of it. This is neceſſary, wherever any of 
the parties deſire it; and, if it be not done on his requeſt, the 
deed is void as to him. If he can, he ſhould read it himſelf: 
if he be blind or illitcrate, another muſt read it to him. I it 
be read falſely, it will be void; at leaſt for ſo much as is miſ⸗ 
recited : unleſs it be agreed by colluſion that the deed ſhall be 
read falſe, on purpoſe to make it void; for in ſuch caſe it ſhall 
bind the fraudulent party“. 

v Append. N. II. F. 2. pag. viii, X Co. Litt. 46. Dyer. 28. 

w id. bag · xii. Y 2 Rep. 3+ 9, 11 Rep. 27. 
| SIXTIILY, 


Ch, 20» of THINGS, 305 


SIXTHLY, it is requiſite that the party, whoſe deed it is, 
ſhould /zal, and now in moſt caſes I apprehend ſhould gn it 
alſo. The uſe of ſeals, as a mark of authenticity to letters and 
other inſtruments in writing, is extremely antient. We read of 
it among the Jews and Perſians in the earlieft and molt ſacred 
records of hiſtory®. And in the book of Jeremiah there is avery 
remarkable inſtance, not only of an atteſtation by ſeal, but alfo 
of the other uſual formalities attending a Jewiſh purchaſe*. In 
the civil law. alſo b, ſeals were the e of truth; and were 
required, on the part of the witneſſes at leaſt, at tlie atteſtationof 
every teſtament. But in the times of our Saxon anceſtors, they 
were not much in uſe in England. For though fir Edward Coke 
relies on an inſtance of king Edwin's making uſe of a ſeal about 
an hundred years before the conqueſt, yet it does not follow 
that this was the uſage among the whole nation: and perhaps 
the charter he mentions may be of doubtful authority, from 
this very circumſtance, of being ſealed ; fince we are affured 
by all our antient hiſtorians, that ſealing was not then in com- 
mon uſe. The method of the Saxons was for ſuch as could 
write to ſubſcribe their names, and, whether they coul 1d write 
or not, to affix the ſign of the croſs: which cuſtom our illite- 
rate vulgar do, for the molt part, to this day keep up; by ſign- 
ing a croſs for their mark, when unable to write their names. 
And indeed this inability to write, and ther ciore making a croſs 
in it's ſtead, is honeitly avowed by Cacdwalla, a Saxon king, 
at the end of one of his charters 4. In like manner, and for 
the ſame unſurmountable reaſon, the Normans, a brave but 
litcrate nation, at their firſt ſettlement in France, uſed the 


p 

Z 1 Kings. c. 21. Daniel. c. 6. Eſt- b Trft. 2. 10. 2 & 3. 
her, c. 8. c 1 Inſt. 7. 

4 « And ] bought the field of Hana- d Propria manu pro ignorantià lite- 
* meel, and weighed him the money, „ rarum ſig num ſanctac crucis expreſſt 
exen ſeventeen ſhekels of ſilver. And * ef ſubſcripfi.”” Seld. Fan. Ang. . to 
80 ſubſcribed the evidence, and ſealed &. 42. And this (according to Pro- 

* it and took witneſſes, and weighed copius) the emperor Juſtin in the eait, 
& him the money in the ballances. And and one king of the Coths in 

| took the evidence of the purchaſe, Italy, had before authorized by the 

v0th that which was ſealed according example, on account of their mabilty 
to the law and cuſtom, and alfa chat to write. 
* which was open.“ c. 32. 
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practice of ſealing only, without writing their names; which 
cuſtom continued, when learning made it's way among them, 
though the reaſon for doing it had ceaſed ; and hence the 
charter of Edward the conbellbe to Weſtminſter abbey, him. 
ſelf being brought up in Normandy, was witneſſed only by 
his ſeal, and is generally thought to be the oldeſt ſealed char. 
ter of any authenticity in England *. At the conqueſt, the 
Norman lords brought over into this kingdom their own fe- 
ſhions; and introduced waxen ſeals only, inſtead of the En. 
gliſh methods of writing their names, and ſigning with the 
fign of the croſs f. And in the reign of Edward I. eren 
freeman, and even ſuch of the more ſubſtantial villeins 2 
were fit to be put upon juries, had their diſtinct particular 
ſcals s. The impreſſions of theſe ſeals were ſometimes a knight 
on horſeback, ſometimes other devices: but coats of arm; 
were not introduced into ſeals, nor indeed into any other uſe, 
till about the reign of Richard the firſt, who brought then 
from the croifade in the holy land ; where they were firſt in. 
vented and painted on the ſhields of the knights, to diſtinguiſi 
the variety of perſons of every chriſtian nation who reſorted 
thither, and who could not, when clad in complete ſteel, be 
otherwiſe known or aſcertained. 


'Tr1s negleCt of ſigning, and reſting only upon the a- 
thenticity of ſeals, remained very long among us; for it wa 
held in all our books that ſealing alone was ſufficient to authen 
ticate a deed: and ſo the common form of atteſting deeds,- 
ce ſealed and delivered,” continues to this day; notwithſtand- 
ing the ſtatute 29 Car. II. c. 3. before- mentioned revives te 
Saxon cuſtom, and expreſsly directs the ſigning, in all grants 
of lands, and many other ſpecies of deeds : in which theretor 
ſigning ſeems to be now as neceſſary as ſealing, though it hat 
been ſometimes held that the one includes the other“. 


A SEVENTH Tequiſite to a good deed is that it be deliverts 
by the party himſelf or his certain attorney: which therefore 3 


e Lamb. Archeion. 51. ec caeram impreſſam en, Mac 1 
f «© Normanni cbirographerum cenficio- © ſcribendi Arglicum rejiciunte” Insu f 
& nem, Cut cuαeibus aureis, aliifque ſigna- g Stat. Exon. 14 Edw. I. 
« culis ſacris, in Anglia firmari ſclitam, in h 3 Lev. 1. Stra. 764. 


Th. 
au 
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hich alſo expreſſed in the atteſtation; * ſealed and delivered.“ A 
em, deed takes effect only from this tradition or delivery; for if 
the the date be falſe or impoſſible, the delivery aſcertains the time 


nim. of it. And if another perſon ſeals the deed, yet if the party 
delivers it himſelf, he thereby adopts the ſealing i, and by a 
parity of reaſon the ſigning alfo, and makes them both his 
own. A delivery may be either abſolute, that is, to the Pty 
or grantee himſelf; or to a third perſon, to hold till ſome 


1 conditions be performed on the part of the grantee : in which 
the laſt caſe it is not delivered as a deed, but as an eſcrow; that is, 
very as a ſcrowl or writing, which 1s not to take effect as a deed 
8 25 till the conditions be performed; and then it is a deed to all 
ks intents and purpoſes i. 

ght 

rh Tae /af? requiſite to the validity of a deed is the at7e/?ativn, or 
uſe execution of it in the preſence of witneſſes: though this is neceſ- 
hem ſary, rather for preſerving the evidence, than for conſtituting 
YE the eſſence of the deed, Our modern deeds are in reality no- 
,uiſh thing more than an improvement or amplification of the 5re- 


viate//lata mentioned by the feodal writers *; which were writ- 
„ be ten memorandums, introduced to perpetuate the tenor of the 
conveyance and inveſtiture, when grants by parol only be- 

came the foundation cf frequent diſpute and uncertainty. To 

1 this end they regiſtered in the deed the perſons who attended 
as witneſſes, which was formerly done without their ſigning 
their names (that not being always in their power) but they 
b. only heard the deed read; and then the clerk or ſcribe added 


and- c i 5 # 
Fe their names, in a ſort of memorandum ; thus: © hips te/iibus 
s the | . 
« Fohanne Moore, Facobs Smith, et aliis ad banc tem convocatis '.” 
rants 3 i = 
p This, like all other ſolemn tranſactions, was originally done 
efore 


only coram paribus m, and frequently when aſſembled in the 
court baron, hundred, or county court; which was then ex- 
preſſed in the atteſtation, tee comitatu, hundreds „Scr. After- 
on wards the atteſtation of other witneſſes was allowed, the trial in 


hatt 


ore 15 | | 
J Perk, §. 130. m Feud. I. 2. f. 32 

i Co. Litt. 36. n ie was G. G. 228. Hhiadox, Fer- 
K Feud. |. x. 7. 4. mul. nꝰ. 221. 322. 660. 

Co. Litt. 7. 
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caſe of a diſpute being ſtill reſerved to the pares; with whom 
the witneſſes (if more than one) were aſſociated and Joined 
in the verdict e: till that alſo was abrogated by the ſtatute gf 
Vork, 12 Edw. II. ſt. 1. c. 2. And in this manner, with 
ſome ſuch clauſe of hijs ze/tibus, are all old deeds and charters, 
particularly magna carta, witnefled. id in the time of fir 
Edward Coke, creations of nobility were ſtill witneſſed in 
the ſame manner ?. But in the king's common charters, 
writs, or letters patent, the ſtile is now altered : for at pre. 
ſent the king is his own witneſs, and atteſts his letters patent 
thus: © zeftke meip/e, witneſs ourſelf at Weſtminſter, Oc.“ a 
form which was introduced by Richard the firſt a, but not 
commonly uſed till about the beginning of the fifteenth cen. 
tury; nor the clauſe of hijs ze//ibus entirely diſcontinued til 
the reign of Henry the eighth: which was alſo the ra of 
diſcontinuing it in the deeds of fubjects, learning being then 
revived, and the faculty of writing more general ; and there- 
fore ever ſince that time the witneſſes have uſually ſubſcribed 
their at ©{tation, either at the bottom, or on the back of tlic 
deed *. 


III. Wir are next to conſider, how a deed may be avzided, 
or rendered of no effect. And from what has been before laid 
down it will follow, that if a deed wants any of the ellential 
requiſites before- mentioned; either, 1. Proper parties, anda 
proper ſubject matter: 2. A good and ſufficient conſidera- 
tion: 3. Writing, on paper or parchment, duly ſtamped: 
4. Sufficient and legal words, properly diſpoſed : 5. Reading, 
if deſired, before the execution: 6. Sealing; and, by the ſta- 
tute, in molt caſes ſigning alſo: or, 7. Delivery; it is a void 
deed ab initio. It may alſo be avoided by matter ex pg? fads: 
as, I. By raſure, interlining, or other alteration in any matc- 
rial part; unleſs a memorandum be made thereof at the uno 
of the execution and atteſtation*. 2. By breaking off, or de- 
facing the ſeal b. 3. By delivering it up to be cancelled; 


— þo © „ 2 Inſt. 78. See page 378. 
p 2 Inſt. 77. dt 11 Rep. 27. N 
9 Madox. Formul. n*. 515. u 5 Rep. 23» 


Ss Aid. Dillert, fol. 32. 
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that is to have lines drawn over it in the form of lattice 
work or cancel; ; though the phraſe is now uſed figuratively 
for any manner of obliteration or defacing it. 4. By the diſ- 
agreement of ſuch, whoſe concurrence is ; neceſſary, 3 in order 
for the decd to ſtand : as the huſband, where a feme-covert 
is concerned; an infant, or perſon under dureſs, when thoſe 
diſabilities are removed; and the like. 5. By the judgment 
or decree of a court of judicature. This was antiently the 
province of the court of itar chamber, and now of the chan- 
cery : when it appears that the deed was obtained by fraud, 
force, or other foul practice; or is proved to be an abſolute 
forgery v. In any of theſe cafes the deed may he voided, 
either in part or totally, according as the cauſe of avoidance 
is more or tel extenſive. 


Axpo, 1 thus explained the general nature of deeds, 
we are next to conſider their ſeveral ſpecies, together with 
their reſpective incidents. And herein I ſhall only-examine 
the particulars of thoſe, which, from long practice and expe- 
rience of their efficacy, are generally uſed in the n of 
real eſtates : for it would be tedious, nay infinite, to defcant 
upon all the ſeveral inſtruments made uſe of in per/onal con- 
cerns, but which fall under our general definition of a deed; 
that is, a writing ſealed and delivered. The former, being 
principally ſuch as ſerve to convey the property of lands and 
tenements from man to man, are commonly denominated 
convepances : which are either conveyances at common law, or 
ſuch as receive their force and efficacy by virtue of the 


fatnte of uſes. 


I. Or conveyances by the common law, ſome may be 
called original, or primary conveyances ; which are thoſe by 
means whereof the benefit or eſtate is created or ſirſt aries : 
others are derivative, Or 1 condary ; whereby the beneſit or 
citate, origina y created, is enlarged, reſtraincd, transferred, 
or extinguiſhed. 


i Toth. num. 24. 1 Vern. 348. 
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ORIGINAL conveyances are the following; 1. Feoffment; 
2. Gift; 3. Grant; 4. Leaſe; 5. Exchange; 6. Partition: 
derivative are, 7. Releaſe; 8. Confirmation; 9g. Surrender; 
10. Aſſignment; 11. Defeazance. 


I. A FEOFFMENT, feojfamentum, is a fubſtantive derived 
from the verb, to enfeoff, feoffare or infeudare, to give one 
a feud; and therefore feoffment is properly donatio feudi *, 

It is the moſt antient method of conveyance, the moſt ſolemn 
and public, and therefore the moſt eafily remembered and 
proved. And it may properly be defined, the gift of any cor- 
poreal hereditament to another. He that ſo gives, or en- 

feoffs, is called the feoffor ; and the 9888 enfeoffed is de- 
nominated the fegee. 


Tris is plainly derived from, or is indeed itſelf the very 
mode of the antient feodal donation ; for though it may be 
performed by the word, “ enfeoff” or “ grant,” yet the 
apteſt word of feoffment is, „ do or ded: y.“ And it is ſtil 
directed and governed by the ſame feodal rules; inſomuch that 
the principal rule relating to the extent and effect of the 

feodal grant, “ Zenor eff qui legem dat feudo, is in other 
words become the maxim of our law with relation to feof 
ments, * modus legem dat donation *,” And therefore as in 
| pure feodal donations the lord, from whom the feud moved, 
mult expreſsly limit and declare the continuance or quantity 
of eſtate which he meant to confer, © xe quis plus donaſſe pra- 
« ſumatur, quam in donatione expreſſerit a;“ 10, if one grants 
by feoffment lands or tenements to another, and limits or 
expreſſes no eſtate, the grantee (due ceremonies of law being 
performed) hath barely an eſtate for life?, For, as the 
perſonal abilities of the feoffee were originally preſumed to 
be the immediate or principal inducements to the feoffment, 
the feoffee's eſtate ought to be confined to his perſon and 
ſubſiſt only for his life; unleſs the feoffor, by expreſs pro- 


* Co. Litt. 9. 2 pag. 108. 

F T6id. | b Co. Lit. 42 

2 Wright, 21. | 10 
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viſion in the creation and conſtitution of the eſtate, hath 
given it a longer continuance. Theſe expreſs proviſions are 
indeed generally made; for this was for ages the only con- 
veyance, whereby our anceitors were wont to create an 
eſtate in fee-ſimple ©, by giving the land to the feoffee, to 
hold to him and his heirs for ever; though it ſerves equally 
well to convey any other eſtate or freehold 4. | 


Bur by the mere words of the deed the feoffment is by no 
means perſected, there remains a very material ceremony to 
be performed, called /zvery of /e;/in; without which the feof- 
fee has but a mere eſtate at will *. This livery of ſeiſin is 
no other than the pure feodal inveſtiture, or delivery of cor- 
poral poſſeſſion of the land or tenement ; which was held ab- 
ſolutely neceſſary to complete the donation. * Nam feudum 
« fine inveſtitura nullo modo conſtitui potuit i:“ and an eſtate 
was then only perfect, when, as the author of Fleta expreſſes 
it in our law, „it juris et ſeiſiuae conjunctio b.“ 

i | 

INVESTITURES, in their original riſe, were probably in- 
tended to demonſtrate in conquered countries the actual poſ- 
ſeſſion of the lord, and that he did not grant a bare litigious 
right, which the ſoldier was ill qualified to proſecute, but 
a peaccable and firm poſſeſhon. And at a time when writ- 


ing was ſeldom practiſed, a mere oral gift, at a diſtance from 


the ſpot that was given, was not likely to be either long or 
accurately retained in the memory of by-ſtanders, who were 
very little intereſted in the grant. Afterwards they were re- 
tained as a public and notorious act, that the country might 
take notice of and teſtify the transfer of the eſtate : and that 


ſuch, as claimed title by other means, might know againſt 


whom to bring their aCtions. 


Ix all well-governed nations, ſome notoriety of this kind 
has been ever held requiſite, in order to acquire and aſcertain 


e See Appendix, No. IJ. f Wright. 37. 
4 Co. Litt. 9. g J. 3. c. 15. Ye 5. 


e Litt. §. 66, 
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the property of lands. In the Roman law plenum dominium 
was not ſaid to ſubſiſt, unleſs where a man had both the 
right and the corporal poſſefſion ; which poſſeſſion could not 
be acquired without both an actual intention to poſſeſs, and 
an actual ſeiſin, or entry into the premiſes, or part of them, 
in the name of the whole ®. And even in eccleſiaſtical pro. 
motions, where the frechold paſſes to the perſon promoted, 
corporal poffeihon is required at this day, to veſt the property 
compicteiy in the new proprietor z who, according to the 
diſtinction of the canoniſts i, acquires the pus ad rem, or in- 
choate and imperſect right, by nomination and inſtitution; 
but not the rs in re, or complete and full right, unleſs by 
corporal poſſeſſion. Therefore in dignities poſſeſſion is given 
by inſtallment ; in rectories and vicarages by induction, with. 
out which no temporal rights accrue to the miniſter, though 
every eccleſiaſtical power is veſted in him by inſtitution. 59 
alſo even in deſcents of lands by our law, which are cait on 
the heir by act of the law itlelf, the heir has not plenum demi. 
niium, or full and complete ownerinip, till he has made an 
actual corporal entry into the lands: for if he dies before 
entry made, His heir ſhall not be entitled to take the poſſeſ- 
fon, but the heir of the perſon who was laſt actually ſeiſed*, 


It is not therefore only a mere right to enter, but the actual 

l entry, that makes a man complete owner; ſo as to tranſmit 

1 the inheritance to his own heirs: non jus, ſed ſeiſiua, facit 
| fripitem l. 


YET, the corporal tradition of lands being ſometimes in- 
convenient, a ſymbolical delivery of poſſeſſion was in many 
caſes antiently allowed; by transferring ſomething near at 
hand, in the preſence of credible witneſſes, which by agree- 
ment ſhould ſerve to repreſent the very thing deſigned to be 
conveyed ; and an occupancy of this ſign or ſymbol was per- 


h Nas: apiſcimur pee ftonem corprre And again: traditionibus dominia rein, 
et an; neque fer ſe corpore, neque per non nudis pactis, transferuntur. (Cl. 
fe animo. Non autem ita acc tpiendum eſt, 2, 3. 20.) 
ut qui fundum pojſtdere velit, omnes glebas i Decretal. J. 3. f. 4. c. 40. 
circumambulet; fed ſuſficit quamlibet par- k See pag. 209. 227, 228. 

84; & fund. intriires (FF. 41, 23 3. 1 Flet. fo 6. C. 2. Jo Zo» 
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mitted as equivalent to occupancy of the land itſelf. Among 
the Jews we find the evidence of a purchaſe thus defined 
in the book of Ruth ® : © now this was the manner in for- 
« mer time in Iſrael, concerning redeeming and concerning 
« changing, for to confirm all things : a man plucked off 
« his ſhoe, and gave it to his neighbour ; and this was a teſ- 
« timony in Iſrael.” Among the antient Goths and Swedes, 
contracts for the ſale of lands were made in the preſence of 
witneſſes who extended the cloak of the buyer, while the 
ſeller caſt a clod of the land into it, in order to give poſſeſ- 
fon; and a ſtaff or wand was alſo delivered from the vendor 
to the vendee, which paſſed through the hands of the wit- 
neſſes v. With our Saxon anceſtors the delivery of a turf 


was a neceſiary ſolemnity, to eſtabliſh the conveyance of 


lands o. And, to this day, the conveyance of our copyhold 
eſtates is uſually made from the ſeller to the lord or his ſtew- 
ard by delivery of a rod or verge, and then from the lord to 


the purchaſor by re-delivery of the ſame, in the preſence of a 


jury of tenants. 


ConvEYANCES in writing were the laſt and moſt refined 
improvement. The mere delivery of poſſeſſion, either actual 
or ſymbolical, c-pending on the ocular teſtimony and re- 
membrance of tie witneſſes, was liable to be forgotten or 
miſrepreſented, and became frequently incapable of proof. 
Beſides, the new occaſions and neceſlities, introduced by the 
advancement of commerce, required means to be deviſed of 
charging and incumbering eſtates, and of making them liable 
to a multitude of conditions and minute deſignations ſor the 
purpoſes of raiſing money, without an abſolute ſale of the land; 
and ſometimes the like proceedings were found uſeful in order 
to make a decent and competent proviſion for the numerous 
branches of a family, and for other domeitic views. None of 
which could be effected by a mere, ſimple, corporal transfer of 
the ſoil from one man to another, which was principally calcu- 
lated for conveying an abſolute unlimited dominion. Writ- 

m ch. 4. v. 7 | o Hickes Diſſer:. Epifiilare 85. 
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ten deeds were therefore introduced, in order to ſpecify 
and perpetuate the peculiar purpoſes of the party who con. 
veyed : yet ſtill, for a very long ſeries of years, they were 
never made uſe of, but in company with the more antient 
and notorious method of transfer, by delivery of corpora] 
poſſeſſion. | 


Lrvnxx of ſeiſin, by the common law, is neceſſary to be 
made upon every grant of an eſtate of freehold in heredita. 
ments corporeal, whether of inheritance or for life only, 
In hereditaments incorporeal it is impoſſible to be made; 
for they are not the object of the ſenſes: and in leaſes for 
years, or other chattel intereſts, it is not neceſſary. In 
leaſes for years indeed an actual entry is neceſſary, to veſt 
the eſtate in the leſſee: for the bare leaſe gives him only a 
right to enter, which is called his intereſt in the term, or 
zntereſſe termini : and, when he enters in purſuance of that 
right, he is then and not before in poſſeſſion of his term, 
and complete tenant for years. This entry by the tenant 
himſelf ſerves the purpoſe of notoriety, as well as livery of 
ſeiſin from the grantor could have done; which it would 
have been improper to have given in this cafe, becauſe that 
ſolemnity is appropriated to the conveyance of a frechold, 
And this is one reaſon why frecholds cannot be made to 
commence in futuro, becauſe they cannot (at the common 
law) be made but by livery of ſeiſin; which livery, being 
an actual manual tradition of the land, mult take effect in 
pracſenti, or not at all a. 


O the creation of a freehold remainder, at one and the 
ſame time with a particular eſtate for years, we have before 
ſeen that at the common law livery muſt be made to the par- 
ticular tenant, But if ſuch a remainder be created after- 
wards, expectant on a leaſe for years now in being, the li- 
very muſt not be made to the leſſee for years, for then it 
operates nothing; nam quod ſemel meum ęſi, amplins meu! 
« eſe non polęſts;'“ but it muſt be made to the remainder-man 

p Co. Litt. 46. r pag. 167, 


q See Page 165. ; s Co. Litt. 49s ” 
himſcit, 
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himſelf, by conſent of the leſſee for years: for without his 
conſent no livery of the poſſeſſion can be given * ; partiy be- 
cauſe ſuch forcible livery would be an ejectment of the te- 
nant from his term, and partly for the reaſons before given 
for introducing the doctrine of attornments. 


Livery of ſeiſin is either in deed, or in Jaw. Livery in 
Jed is thus performed. The feoffor, leflor, or his attorney, 
together with the feoffee, leſſee, or his attorney, (for this 
may as effectually be done, by deputy or attorney, as by the 
principals themſelves in perſon) come to the land, or to the 
houſe 3 and there, in the preſence of witneſſes, declare the 
contents of the feoffment or leaſe, on which livery 
is to be made. And then the feoffor, if it be of land, 
doth deliver to the feoffee, all other perſons being out of the 
ground, a clod or turf, or a twig or bough there growing, 
with words to this effect; “J deliver theſe to you in the 
« name of ſeiſin of all the lands and tenements contained in 
« this deed.” But if it be of a houſe, the feoffor muſt take 
the ring, or latch of the door, the houſe being quite empty, 
and deliver it to the feoffee in the ſame form; and then the 


feoffee muſt enter alone, and ſhut to the door, and then open it, 


and let in the others V. If the conveyance or feoffment be 
of divers lands, lying ſcattered in one and the fame county, 
then in the feoffor's poſſeſſion, livery of ſeiſin of any parcel, 


in the name of the reſt, ſufficeth for all *; but if they be in 


ſeveral counties, there mult be as many liveries as there are 
counties, For, if the title to theſe lands comes to be diſput- 
ed, there muſt be as many trials as there are counties, and 
the jury of one county are no judges of the notoriety of a fact 
in another. Beſides, antiently this ſeiſin was obliged to be 
delivered coram paribus de vicineto, before the peers or free- 
holders of the neighbourhood, who atteſted ſuch delivery in 
tie body or on the back of the deed ; according to the rule 
of the feodal law e, fares debent intereſſe invgſtitiirae feudi, et 
ien alu : for which this reaſon is expreſsly given; becaufe 


t Co. Litt. 48. 
u pag. 288. 
* Co. Litt. 48, Weſt, Symb. 251, - 


* Litt. §. 414. 
Y Fiud, tb 2. . 58. 
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the peers or vaſals of the lord, being bound by their oath of 
fealty, will take care that no fraud be committed to his pre- 
judice, which ſtrangers might be apt to connive at. And 
though afterwards, the ocular atteſtation of the pares was 
held unneceſſary, and livery might be made before any cre. 
dible witneſſes, yet the trial, in caſe it was diſputed, (like 
that of all other atteſtations =) was ſtill reſerved to the pare; 
or jury of the county *. Allo, if the lands be out on leaſe, 
though all lie in the ſame county, there mull be as many ji. 
veries as there are tenants : becauſe no livery can be made in 
this caſe, but by the conſent of the particular tenant ; and 
the conſent of one will not bind the reſt * And in all theſe 
caſes it is prudent, and uſual, to endorſe the livery of ſeiſin 
on the back of the deed, ſpecifying. the manner, place, and 
time of making it; together with the names of the witneiles*, 
And thus much for livery in deed, | 


LiveRy in /aw is where the ſame is not made on the land, 
but in fight of it only; the feoftor ſaying to the feoffee, «1. 
& give you yonder land, enter and take poſſeſſion.“ Here, 
if the feoſtee enters during the life of the feoffor, it is a good 
livery, but not otherwiſe 3 unleſs he dares not enter, through 
fear of his life or bodily harm : and then his continual claim, 
made yearly, in due form of law, as near as poſſible to the 
lands d, will ſuſſice without an entry *. This very in law 
cannot however be given or received by attorney, but only 


by the parties themſelves f. 


2. Tur conveyance by gift, denatio, is properly applied 
to the creation of an eſtate-tail, as feoffment is to that of an 
eſtate in fee, and leaſe to that of an eſtate for life or years, 
It differs in nothing from a feoffment, but in the nature of 
the eſtate paſſing by it: for the operative words of convey- 
ance in this caſe are do or dedi s; and gifts in tail are equally 
imperfect without livery of ſciſin, as feoffments in fee- ſimple 1 


2 See pag. 307. e Co. Litt. 48. 

a Gilb. 10. 35. f id. 52. 

b Dyer. 18. E Weſt. Symbol. 256. 
e See Appendix. No. I, h Litt. §. 59. 


d Litt. S. 421, Ec. ; 5 
| And 
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And this is the only diſtinction that Littleton ſeems to take, 
when he ſays i, © it is to be underſtood that there is feoffor 
« and feoffee, donor and donee, leſſor and leſſee;“ vg. 
feoffor is applied to a feoffment in fec- ſimple, donor to a gift 
in tail, and leſſor to a Icaſe for life, or for years, or at will. 
In common acceptation gifts us frequently confounded with 
the next ſpecies of deeds: which are, 


3. GRANTS, conceſſiones; the regular method by the com- 
mon law of transferring the property of ncorporeal heredita- 
ments, or ſuch things whereof no livery can be had ®, For 
which rcaſon all corporeal hereditaments, as lands and houſes, 
are ſaid to he in libery; and the others, as advowſons, com- 
mons, rents, reverſions, Fc, to lie zu grant '. And the rea- 
fon is given by Bracton u: © zradiio, or livery, nihil aliud 
« oft quam rei corporalis de perſona in perſonam, de manu in ina- 
« num, tranſlatio aut in poſſefſionem iuductio; fed res incor- 
& porales, quae ſunt ipſum jus rei vel conperi inhacerens, tratli- 
« tionem non patiuntur.” 'Theſe therefore paſs merely by the 
delivery of the deed. And in ſigniories, or reverſions of 
lands, ſuch grant, together with the attornment of the te- 
nant (while attornments were requiſite) were held to be 
of equal notoriety with, and therefore equivalent to, a feofſ- 
ment and livery of lands in immediate poſſeſſion. It there- 
fore differs but little from a feoiiment, except in it's ſubje & 
matter: for the operative words therein commonly uſed are 


ded: et conceſſi, © have given and granted.” 


4. A LEASE is properly a conveyance of any lands or te- 
nements, (uſually in confideration of rent or other annual 
recompenſe) made for life, for years, or at will, but always 
for a /e/5 time than the leſſor hath in the premiles : for if it 
be for the 4vh9le intereſt, it is more groperly an aſſignment 
than a leaſe. The uſual words cf operation in it are, “ de- 

«miſe; grant, and to farm let; dimiſi, concefſt, et ad firmam 


i 8. 57. I Thid. 172. 
* Co. Litt. 9. 7 25 Zo Co 18. ; 
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& tradidi.” Farm, or fromme, is an old Saxon word ſignifying 
proviſions ® : and it came to be uſed inſtead of rent or render, 
becauſe antiently the greater part of rents were reſerved in 
proviſions; in corn, in poultry, and the like; till the uſe of 
money became more frequent. So that a farmer, firmarin;, 
was one who held his lands up n payment of a rent or Arne: 
though at preſent, by a gradual departure from the-original 
ſenſe, the word farm is brought to ſignify the very eſtate or 
lands ſo held upon farm or rent. By this conveyance an 
eſtate for life, for years, or at will, may be created, either 
in corporeal or incorporeal hereditaments ; though livery of 
ſeiſin is indeed incident and neceſſary to one ſpecies of leaſes, 
viz. leaſes for life of corporcal hereditaments; but to no 
other. 


WHATEVER reſtriction, by the ſeverity of the feodal 
law, might in times of very high antiquity be obſerved with 
regard to leaſes; yet by the common law, as it has ſtood for 
many centuries, all perſons ſeiſed of any eſtate might let 
leaſes to endure ſo long as their own intereſt laited, but no 
longer. Therefore tenant in fee-ſimple might let leaſes of 
any duration ; for he hath the whole intereſt : but tenant in 
tail, or tenant for life, could make no leaſes which ſhould 
bind the iſſue in tail or reverſioner; nor could a huſband, 
ſeiſed jure uxoris, make a firm or valid leaſe for any longer 
term than the joint lives of himſelf and his wife, for then his 
intereſt expired. Yet ſome tenants for life, where the fee- 
ſimple was in abeyance, might (with the concurrence of 
ſuch as have the guardianſhip of the fee) make leaſes of equal 
duration with thoſe granted by tenants in fee-ſimple, ſuch 
as parions and vicars with conſent of the patron and ordi- 
nary ». So alſo biſhops, and deans, and ſuch other ſole ec- 
clefiaſtical corporations as are ſeiſed of the fee-ſimple of lands 
in their corporate right, might, with the concurrence and 
confirmation of ſuch perſons as the law requires, have made 
leaſes for years, or for life, eſtates in tail, or in fee, without 
any limitation or control, And corporations aggregate 


u Spelm. C.. 229. o Co. Litt. 44. - 
| might 
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might have made what eſtates they pleaſed, without the con- 
firmation of any other perſon whatſoever. Whereas now, 
by ſeveral ſtatutes, this power Where it was unreaſonable, 
and might be made an ill uſe of, is reſtrained ; and, where 
in the other caſes the reſtraint by the common law ſeemed 
too hard, it is in ſome meaſure removed. The former ſta- 
tutes are called the re/{raining, the latter the enabling ſtatute. 
We will take a view of them all, in order of time. 


Ax, firſt, the enabling ſtatute, 32 Hen. VIII. c. 28. 
empowers three manner of perſons to make leaſes, to endure 
for three lives or one and twenty years, which could not do 
ſo before. As firſt, tenant in tail may by ſuch leaſes bind 
his iflue in tail, but not thoſe in remainder or reverſion. 
Secondly, a huſband ſeiſed in right of his wife, in fee-ſim- 
ple or fee-tail, provided the wife joins in ſuch leaſe, may 
bind her and her heirs thereby. Laſtly, all perſons ſciſed of 
an eſtate of fee-ſimple in right of their churches, which ex- 


tends not to parſons and vicars, may (without the concur- 


rence of any other perſon) bind their ſucceſſors. But then 
there muſt many requiſites be obſerved, which the ſtatute ſpe- 
cifies, otherwiſe ſuch leaſes are not binding ?. 1. The leaſe 
muſt be by indenture; and not by deed poll, or by parol. 
2. It muſt begin from the making, or day of the making, and 
not at any greater diſtance of time. 3. If there be any old 
leaſe in being, it muſt be firſt abſolutely ſurrendered, or be 
within a year of expiring. 4. It muſt be either for twenty- 
one years, or three lives; and not for both. 5. It muſt not ex- 
ceed the term of three lives, or twenty-one years, but may 
be for a ſhorter term. 6. It muſt be of corporcal heredita- 
ments, and not of ſuch things as lie merely in grant; for 
no rent can be reſerved thereout by the common law, as the 
leſſor cannot reſort to them to diſtrein 4. 7. It muſt be of 
lands and tenements moſt commonly letten for twenty years 


p Co. Litt. 44. or eleemoſynary corporation, and the 

But now by the ſtatute 5 Geo. III. ſucceſſor ſhall be entiticd to recover the 
c. 17. a leaſe of tithes or other incorporeal rent by an action of debt, which (in 
hereditaments, alone, may be granted cafe of a freehold leaſe) he could not 
by any biſhop or any ſvch eccleſiaſtical have brought at the common law. 


7 | paſt ; 
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paſt; ſo that if they had been let for above half the tine 
(or eleven years out of the twenty) either for life, for years, 


at will, or by copy of court roll, it is ſyfficient. 8. The 
moſt uſual and cuſtomary feorm or rent, for twenty years 
paſt, mult be reſerved yearly on ſuch leaſe. 9. Such leaſes 
muſt not be made without impeachment of waſte. Theſe 
are the guards, impoſed by the ſtatute (which was avowedly 


made for the ſecurity of farmers and the conſequent improye- 


ment of tillage) to prevent unreaſonable abuſes, in prejudice 
of the iſſue, the wife, or the ſucceflor, of the reaſonable in- 


dulgence here given. 


Nux follows, in order of time, the d;/abling or reſtrain 


ing ſtatute, 1 Eliz. c. 19. (made entirely for the benefit of 
the ſucceſſor) which enacts, that all grants by archbithops 
and biſhops (which include even thoſe confirmed by the 
dean and chapter; the which, however long or unreafon- 
able, were good at common law) other than for the term of 
one and twenty years or three lives from the making, or 
without reſerving the uſual rent, ſhall be void. Concur- 
rent leaſes, if confirmed by the dean and chapter, are held 
to be within the exception of this ſtatute, and therefore 
valid; provided they do not exceed (together with the leaſe 
in being) the term permitted by the act r. But, by a ſaving 
expreſsly made, this ſtatute of 1 Eliz. did not extend to 
grants made by any biſhop to the crown ; by which means 
queen Elizabeth procured many fair poſſeſſions to be made 
over to her by the prelates, either for her own uſe, or with 
intent to be granted out again to her favourites, whom ſhe 
thus gratified without any expenſe to herſelf. To prevent 
which * for the future, the ſtatute 1 Jac. I. c. 3. extends the 
prohibition to grants and leaſes made to the king, as well as 
to any of his fubje Es. 


NrxT comes the ſtatute 13 Eliz. c. 10. explained and 
enforced by the ſtatutes 14 Eliz. c. 11. & 14. 18 Eliz. c. II. 
and 43 Eliz. c. 29. which extend the reſtrictions, laid Þj 


r Co, Litt. 45. 11 Rep. 71. 
5 the 
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the laſt mentioned ſtatute on biſhops, to certain other infe- 
rior corporations, both ſole and aggregate. From laying all 
which together we may collect, that all colleges, cathedrals, 
and other eccleſiaſtical, or eleemoſynary corporations, and 
all parſons and vicars, are reſtrained from making any leaſes 
of their lands, unleſs under the following regulations : 
1. They muſt not exceed twenty-one years, or three lives, 
from the making. 2. The accuſtomed rent, or more, muſt 
be yearly reſerved thereon. 3. Houſes in corporations, or 
market towns, may be let for forty years ; provided they be 
not the manſion-houſes of the leſlors, nor have above ten 
acres of ground belonging to them; and provided the leſſee 
be bound to keep them in repair: and they may alſo be ali- 
ened in fee- ſimple for lands of equal value in recompenſe. 
1. Where there is an old leaſe in being, no concurrent leaſe 
ſhall be made, unleſs where the old one will expire within 
three years. 5. No leaſe (by the equity of the ſtatute) ſhall 
be made without impeachment of waſte *. 6. All bonds and 
covenants tending to fruſtrate the proviſions of the ſtatutes of 
13 & 18 Eliz. ſhall be void. 


ConCERNING theſe reſtrictive ſtatutes there are two obſer- 
ntions to be made. Firſt, that they do not, by any con- 
ſtruction, enable any perſons to make ſuch leaſes as they were 
by common law diſabled to make. Therefore a parſon, or 
vicar, though he is reſtrained from making longer leaſes than 
for twenty-one years or three lives, even with the conſent of 
patron and ordinary, yet is not enabled to make any leaſe at 
all, ſo as to bind his ſucceſſor, without obtaining ſuch con- 
lent b. Secondly, that though leaſes contrary to theſe acts 


ae declared void, yet they are good againſt the Jer during 


lis life, if he be a ſole corporation; and are alſo good againſt 
an aggregate corporation ſo long as the head of it lives, who 
13 preſumed to be the moſt concerned in intereſt. For the 
at was intended for the benefit of the ſucceſſor only; and 
no man ſhall make an advantage of his own wrong 


t Co. Litt. 45. w id. 45. 
u 1bid, 44. 
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THERE is yet another reſtriction with regard to college 
leaſes, by ſtatute 18 Eliz. ch. 6. which directs, that one 
third of the old rent, then paid, ſhould for the future he 
_ reſerved in wheat or malt, reſerving a quarter of wheat for 
each 6s. 8d. or a quarter of malt for every 553 or that the 
leſſees ſhould pay for the ſame according to the price thi 
wheat and malt ſhould be ſold for, in the market next ad. 
Joining to the reſpective colleges, on the market-day before 
the rent becomes due. This is ſaid * to have been an inyen. 
tion of lord treaſurer Burleigh, and fir Thomas Smith, then 
principal ſecretary of ſtate z who, obſerving how greatly the 
value of money had funk, and the price of all proviſion 
riſen, by the quantity of bullion imported from the ney. 
found Indies, (which effects were likely to increaſe to! 
greater degree) deviſed this method for upholding the reve. 
nues of colleges. Their foreſight and penetration has in 
this reſpeCt bouk very apparent: for, though che rent fore. 
ſerved in corn was at firſt but one third of the old * Or 
half of what was {till reſerved in money, yet now the pi 
portion is nearly inverted ; and the money ariſing Tas com 
rents is, communibus annis, almoſt double to the rents zeſerye! 
in money. 


Tas leaſes of beneficed clergymen are farther reſtrain: 
in caſe of their non-reſidence, by ſtatutes 13 Eliz. c. 
14 Eliz. c. 11. 18 Eliz. c. 11. and 43 Eliz. c. g. which 
direct, that if any beneficed clergyman be abſent from hi: 
cure above fourſcore days in any one year, he ſhall not only 
forfeit one year's profit of his benefice, to be diſtributed 
among the poor of the pariſh ;5 but that all leaſes made by 
him, of the profits of ſuch benefice, and all coyenants and ; 
agreements of hike nature, ſhall ceaſe and be void : except 
in the caſe of licenſed pluraliſts, who are allowed to demi 
the living, on which they are non-reſident, to their curate? 
only; provided tuch curates do not abſent themſelves abo Bi = 


x Strype's annals of Eliz. 


fort Ii, 


II. 


lege 
one 
e be 
t for 
the 
that 
a 
fore 
wen- 
then 
7 the 
{ions 
News 
to 2 
rere- 
a8 in 
0 fe- 


m his 
t Only 
buted 
de by 
8 and 
xceſt 
lemiſe 
urates 
aboye 


fart? 


* 


Ch. 20. 1 ain 323 
forty days in any one year. And thus much for leaſes, with 
their ſeveral enlargements and reſtrictions ). 


5. Ax exchange is a mutual grant of equal intereſts, the 
one in conſideration of the other. The word « exchange” 
is ſo individually requiſite and appropriated by law to this 
caſe, that it cannot be ſupplied by any other word or ex- 
preſſed by any circumiocution *®. The eſtates exchanged 
muſt be equal in quantity * ; not of value, for that is imma- 
terial, but of intereſt; as fee-ſimple for fee-ſimple, a leaſe 
for twenty years for a leaſe for twenty years, and the like. 
And the exchange may be of things that lie either in grant 
or in livery d. But no livery of ſeiſin, even in exchanges of 
freetold, is neceſſary to perfect the conveyance © : for each 
party ſtands in the place of the other and occupies his right, 
and each of them hath already had corporal poſſeſſion of his 
own land. But entry muſt be made on both ſides; for, if 
either party die before entry, the exchange is void, for want 
of ſufficient notoriety l. And fo alſo, if two parſons, by 
conſent of patron and ordinary, exchange their preferments; 
and the one is pretented, inſtituted, and inducted, and the 
cher is preſented, and inſtituted, but dies before induction; 
the former ſhall not keep his new benefice, becauſe the ex- 
change was not completed, and therefore he ſhall return back 
to his own e. For if, after an exchange of lands or other 
hereditaments, either party be evicted of thoſe which were 
taken by him in exchange, through defect of the other's 
title; he ſhall return back to the poſſeſſion of his own, by 
wtue of the implied warranty contained in all exchanges f. 


6. A PARTITION, is when two or more joint-tenants, 
coparceners, or tenants in common, agree to divide the 


For the other learning relating to 2 Co. Litt. 50, 51. 
aſes, which is very curious and diffu- 2 Litt. §. C4, 65. 
ive, I muſt refer the ſtudent to 3 Bac. v Co. Litt. 51. 
®ridg. 29 5. (title, Lajſes and terms fer c Litt. &. 62. 
yoars } chere the ſubject is treated in a d Co. Litt. 30. 
erleicugus and mafteriy m nner; being e Perk. F. 288. 
Hppoled to be extracted from a minn- 7 pag. 380. 
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lands ſo held among them in ſeveralty, each taking a diſtin 
part. Here, as in ſome inſtances, there 1s a unity of intereſt, 
and in all a unity of poſſeſſion, it is neceſſary that they all 
mutually convey and aſſure to each other the ſeveral eſtates, 
which they are to take and enjoy ſeparately. By the com- 
mon law coparceners, being compellable to make partition, 
might have made it by parol only; but joint-tenants and 
tenants in common muſt have done it by deed: and in both 
caſes the conveyance mult have been perfected by livery of 
ſeiſin 3. And the ſtatutes of 31 Hen. VIII. c. 1. and 
32 Hen. VIII. c. 32. made no alteration in this point. But 
the ſtatute of frauds 29 Car. II. c. 3. hath now aboliſhed this 
diſtinction, and made a deed in all caſes neceſſary. 


Tusk are the ſeveral ſpecies of primary, or original con- 
veyances. Thoſe which remain are of the /econdary, or 
derivative ſort; which preſuppoſe ſome other conveyance 


precedent, and only ſerve to enlarge, confirm, alter, reſtrain, 


reſtore, or transfer the intereſt granted by ſuch original coi- 
veyance. As, 


7. RELEASES 3 which are a diſcharge or conveyance of 1 
man's right in lands or tenements, to another that hath ſome 
former eſtate in poſſeſſion. The words generally uſed therein 
are „ remiſed, releaſed, and for ever quit-claimed *® :” And 
theſe releaſes may enure either, 1. By way of enlarging at 
ale, or enlarger Peſlate : as, if there be tenant for life or 
years, remainder to another in fee, and he in remainder 
releaſes all his right to the particular tenant and his heirs, 
this gives him the eſtate in fee i. But in tk:s caſe the releſſee 
mult be in pen of ſome eſtate, for the releaſe to work 
upon; for it there be leſſee for years, and before he enters 
and is in poſſeſſion, the leſſor releaſes to him all his right in 
the reverſion, ſuch releaſe is void for want of poſſeſſion in 
the releſſee kr. 2. By way of paſſing an eftate, or mitte, 
Peflate : as when one of two coparceners relcaſeth all her 


g Litt. F. 250. Co. Litt. 169. i Thid. S. 465. 
h Litt. OP 445. : : 4 Ibid. Vs 4.50» 
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right to the other, this paſſeth the fee-ſimple of the whole !. 
And in both theſe caſes there muſt be a privity of eſtate be- 
tween the releflor and releſſee m; that is, one of their eſtates 
muſt be ſo related to the other, as to make but one and the 


| ame eſtate in law. 3. By way of paſſing a right, or mitter 


droit: as if a man be diſſeiſed, and releaſeth to his diſſeiſor 
all his right; hereby the diſſeiſor acquires a new right, which 
changes the quality of his eſtate, and renders that lawful which 
before was tortious or wrongful ®. 4. By way of extingui/h- 
ment : as if my tenant for life makes a leaſe to A for life, re- 
mainder to B and his heirs, and I releaſe to A; this extinguiſhes 
my right to the reverſion, and ſhall enure to the advantage of 
B's remainder as well as of A's particular eſtate o. 5. By way 
of entry and feoffment : as if there be two joint diſſeiſors, and the 
diſfeiſee releaſes to one of them, he ſhall be ſole ſeiſed, and 
ſhall keep out his former companion; which is the ſame in 
effect as if the diſſeiſee had entered, and thereby put an end to 
the difleiſin, and afterwards had enfeoffed one of the diſſeiſors 
in fee v. And hereupon we may obſerve, that when a man has 
in himſelf the poſſeſſion of lands, he mult at the common law 
convey the freehold by feoffment and livery ; which makes a 
notoriety in the country : but if a man has only a right or a 
future intereſt, he may convey that right or intereſt by a mere 
releaſe to him that is in poſſeſſion of the land: for theoccupancy 
ef the releflee is a matter of ſuſſicient notoriety already. 


8. A CONFIRMATION is of a nature nearly allied to a re- 
leaſe. Sir Edward Coke defines it à to be a conveyance of 
an eſtate or right 1 , whereby a voidable eſtate is made 
lure and unavoidable, or whereby a particular eſtate is en- 


| creaſed : and the words of making it are theſe, “ have given, 


„ granted, ratified, approved, and confirmed .“ An in- 
ſtance of the firſt branch of the definition is, if tenant ſor 
life leaſeth for forty years, and dieth during that term ; here 
the leaſe for years is voidable by him in reverſion : yet, if he 


Co. Litt. 273. p Co. Litt. 278. 
m bid. 272, 273. q 1 Inſt. 295. 
n Litt, &. 466. r itt. §. 515. 531. 
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hath confirmed the eſtate of the leflee for years, before the 
death of tenant for life, it is no longer voidable but ſure, 
The latter branch, or that which tends to the increaſe of ; 
particular eſtate, is the ſame in all reſpects with that ſpecie; 
of releaſe, which operates by way of enlargement, 


9. A SURRENDER, ſur/umredditio, or rendering up, is of 
a nature directly oppoſite to a releaſe ; for, as that operate; 
by the greater eſtate's deſcending upon the leſs, a ſurrender 
is the falling of a leſs eſtate into a greater. It is detined', a 
yielding up of an eſtate for life or years to him that hath the in. 
mediate reverſion or remainder, wherein the particular eſtate 
may merge or drown, by mutual agreement between them, 
It is done by theſe words, © hath furrendered, granted, and 
cc yielded up.” The ſurrenderor mult be in poſſeſhon " ; and 
the ſurrenderee muſt have a higher eſtate, in which the eſtate 
ſurrendered may merge: therefore tenant for life cannot ſur. 
render to him in remainder for years v. In a ſurrender there; 
no occaſion for livery of ſeiſin * ; for there is a privity of eſtate 
between the ſurrenderor, and the ſurrenderee; the one's par- 
ticular eſtate, and the other's remainder are one and the ſame 
eſtate; and livery having been once made at the creation of 
it, there 1s no neceſlity for having it afterwards. And, for 
the ſame reaſon, no livery is required on a releafe or con- 
firmation in fee to tenant for years or at will, though a free- 
hold thereby paſles : ſince the reverſion of the releſſor, or con- 
firmor, and the particular eſtate of the releſſee, or confirmee, 
are one and the ſame eſtate ; and where there is already : 
poſſeſſion, derived from ſuch a privity of eſtate, any farther 
delivery of poſſeſſion would be vain and nugatory ?, 


10. AN afjignment is properly a transfer, or making orc 
to another, of the right one has in any eſtate ; but it is uſually 
applied to an eſtate for life or years. And it differs from 
leaſe only in this: that by a leaſe one grants an intereſt It 


OE ET» w Perk. F. 389. 
t Co. Litt. 337, * Co. Litt. 50. 
u TI6id4, 328, : Y Litt. 8. 460. 
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than his own, reſerving to himſelf a reverſion; in aſſign- 
ments he parts with the whole property, and the aſſignee 
ſtands to all intents and purpoſes in the place of the aſſignor. 


11. A DEFEAZANCE is a collateral deed, made at the 


{ime time with a feoffment or other conveyance, containing 


certain conditions, upon the performance of which the eſtate 
then created may be defeated * or totally undone. And in 
this manner mortgages were in former times uſually made; 
tie mortgagor enfeoffing the mortgagee, and he at the ſame 
time executing a deed of defeazance, whereby the feoffment 
was rendered void on repayment of the money borrowed at a 
certain day. And this, when executed at the fame time with 
tie original feoffment, was conſidered as part of it by the 
ancient law * 3 and, therefore only, indulged : no ſubſequent 
ſecret revocation of a ſolemn conveyance, executed by livery 
of ſeifin, being allowed in thoſe days of ſimplicity and truth; 
though, when uſes were afterwards introduced, a revocation 
of ſuch uſes was permitted by the courts of equity. But 
tings that were merely executory, or to be completed by 
matter ſubſequent, (as rents, of which no feiſin could be had 
till the time of payment; and ſo alſo annuities, conditions, 
warranties, and the like) were always liable to be recalled by 
defeazances made ſubſequent to the time of their creation b. 


II. THERE yet remain to be fpoken of ſome few convey- 
ances, which have their force and operation by virtue of the 


fatute of uſes. 


Uses and Zru/?s are in their original of a nature very ſimi- 
lar, or rather exactly the ſame : anſwering more to the „idei- 
emmiſſiun than the u/is-frudrus of the civil law ; which latter 
was the temporary right of uſing a thing, without having the 
ultimate property, or full dominion of the ſubſtance e. But 
the fdei-commiſſum, which uſually was created by will, was 
the diſpoſal of an inheritance to one, in confidence that he 


2 From the French verb defuirs, in- b Thid. 237. 
— . 7. Io Is 
+ Co. Litt. 236. 


> ſhould 
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ſhould convey it or diſpoſe of the profits at the will of 
another. And it was the buſineſs of a particular magiſtrate, 
the praztor fidei commiſſarius, inſtituted by Auguſtus, to en. 
force the obſervance of this confidence . So that the right 
thereby given was looked upon as a veſted right, and entitled 
to a remedy from a court of juſtice : which occaſioned that 
known diviſion of rights by the Roman law, into jus /egiti. 
mum, a legal right, which was remedied by the ordinary 
courſe of law; jus fiduciarium, a right in truſt, for which 
there was a remedy in conſcience ; and jus precarium, a right 
in courteſy, for which the remedy was only by intreaty or 
requeſt *. In our law, a uſe might be ranked under the 
rights of the ſecond kind; being a confidence repoſed in ano- 
ther who was tenant of the land, or terre-tenant, that he 
ſhould diſpoſe of the land according to the intentions of cy 
gue uſe, or him to whoſe uſe it was granted, and ſuffer him 
to take the profits J. As, if a feoffment was made to A and 
his heirs, to the uſe of (or in truſt for) B and his heirs ; here 
at the common law A the terre-tenant, had the legal property 
and poſſethon of the land, but B the cęſtuy que uſe was in 
conſcience and equity to have the profits and diſpoſal of i. 


Tris notion was tranſplanted into England from the cwil 
law, about the cloſe of the reign of Edward IJI *, by means 
of the foreign eceleſiaſtics; who introduced it to evade thc 
ſtatutes of mortmain, by obtaining grants of lands, not to 
their religious houſes directly, but to he v/e of the religious 
houſes “: which the clerical chancellors of thoſe times held 
to be fidel-comamiſſu, and binding in conſcience ; and there- 
fore aſſumed the juriſdiction, which Auguſtus had veſted in 
his praetor, of compelling the execution of ſuch truſts in the 
court of chancery. And, as it was moſt eaſy to obtain ſuch 
grants from dying perſons, a maxim was eſtabliſhed, that 
though by law the lands themſelves were not deviſable, yet 
if a teſtator had enfeoffed another to his own uſe, and ſo was 


9 Trft. 2. fit. 23. g Stat. 50 Edw. III. c. 6. 1 Rich. II. 
e Ff. 43. 26. 1. Bacon on uſes. 80. c. 9. 1 Rep. 139. 
306. | h See pag. 271. 
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poſſeſſed of the uſe only, ſuch uſe was deviſable by will. But 


we have ſeen i how this evaſion was cruſhed in it's infancys 
by ſtatute 15 Ric. II. c. 5. with reſpect to religious houſes. 


\ Yer, the idea being once introduced, however fraudu- 
ently, it afterwards continued to be often innocently, and 
ſometimes very laudably, applied to a number of civil pur- 
poſes : particularly as it removed the reſtraint of alienations 
by will, and permitted the owner of lands in his lifetime to 
make various deſignations of their profits, as prudence, or 
juſtice, or family convenience, might from time to time re- 
quire. Till at length, during our long wars in France and 
the ſubſequent civil commotions between the houſes of Vork 
and Lancaſter, uſes grew almoſt univerſal: through the de- 


ſire that men had (When their lives were continually in 


hazard) of providing for their children by will, and of ſe- 
curing their eſtates from forfeitures; when each of the 
contending parties, as they became uppermoſt, alternately 


attainted the other. Wherefore about the reign of Edward IV, 


(before whoſe time, lord Bacon remarks &, there are not ſix 
caſes to be found relating to the doctrine of uſes) the courts 
of equity began to reduce them to ſomething of a regular 


ſyſtem. 


ORIGINALLY it was held that the chancery could give no 
relief, but againſt the very perſon himſelf intruſted for cefry 
que uſe, and not againſt his heir or alienee. This was al- 
tered in the reign of Henry VI, with reſpect to the heir“; 
and afterwards the ſame rule, by a parity of reaſon, was ex- 
tended to ſuch alienees as had purchaſed either without a 


valuable conſideration, or with an expreſs notice of the uſe *. 


But a purchaſor for a valuable conſideration, without notice, 


might hold the land diſcharged of any truſt or confidence, 


And alſo it was held, that neither the king or queen, on 
account of their dignity royal n, nor any corporation aggre- 


i page 272. m Keilw. 46. Bacon of uſes. 312. 
* on uſes. 313. n Bro. Abr. tit. Feefm. al uics. 31. 
I Keilw. 42, Yearbock. 22 Edw. Bacon of uſes. 346, 347. 
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gate, on account of it's limited capacity e, could be ſciſed to 
any uſe but their own ; that is, they might hold the lands, 

but were not compellable to execute the truſt. And, it the 
feoffee to uſes died without heir, or committed a forfeiture 
or married, neither the lord who entercd for his eſcheat or 
forfeiture, nor the huſband who retained the poſſeſſion as te. 
nant by the curteſy, nor the wife to whom dower wa; 
athgned, were liable to perform the uſe ?; becauſe they were 

not parties to the truſt, but came in by act of law; though 
doubtleſs their title in reaſon was no better than that of the 


heir. 


Ox the other hand the uſe itſelf, or intereſt of ce//y que 
fe, was learnedly reſined upon with many elaborate diſtinc- 
tions. And, 1. It was held that nothing could be granted 
to a uſe, whereof the uſe is inſeparable from the poſſeſſion; 
as annuities, ways, commons, and authorities, quae 10% uſu 
conſumuntur 4 : or whereot the ſeiſin could not be initantly 
given”. 2. A uſe could not be raiſed without a ſufficient 
conſideration. For where a man makes a feoffment to ano- 
ther without any conſideration, equity preſumes that he 
meant it to the uſe of himſelf * : unleſs he expreſsly declares 
it to be to the uſe of another, and then nothing {hall be pre- 
ſumed contrary to his own expreſſions :. But, if either a 
good or a valuable conſideration appears, equity will imme— 
diately raiſe a uſe correſpondent to ſuch conſideration ", 
3- Uſes were deicendible according to the rules of the com- 
mon law, in the caſe of inhcritances in poſſeſſion *; for in 
this and many other reſpects aequtas feqrrtur legem, and can- 
not eſtabliſh a different rule of property from that which the 
law has eſtabliſhed. 4. Uſes might be aſligned by ſecret 
deeds between the parties *, or be devifed by laſt will and 
teſtament Y: for, as the legal eſtate in the ſoil was not tranſ- 
ſerred by theſe tranſactions, no livery of ſeiſin was neceiſarv; 

o Bro. Abr. tit, Ferm. al uſcs. 40. t 1 And. 37. 

Bacon. 347. u Moor. 684. 
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and, as the intention of the parties was the leadi: 10 principle 
in this ſpecies of property, any inſtrument declaring that in- 
tention was allowed to be binding i in equity. But ce; efttiy 0 gels 
ſe could not at common law aliene the legal intereſt of the 
lands, without the concurrence of his fsoffee “; to whom he 
was accounted by law to be only tenant at ſuferance a. 
. Uſes were not liable to any of the feodal burchens; and 
particularly did not eſcheat for 1 or Other defect of 
blood; for eſcheats, Oc. are the conſequence of zenure, and 
uſes are held of nobody: but the land itſelf was liable to 
eſcheat, whenever the blood of the feoſfee to uſes was extin- 
guiſhed by crime or by defect; and the lord (as was before 
obſerved) might hold it diſcharged of the uſe b“. 6. No wife 
could be doe: or a c have his curten y, Of a uſe ©: 
for no truſt was declared for their benefit, at the original 
grant of the eſtate. And therefore it became cuſtomary, 
when molt eſtates were 255 in uſe, to ſettle before marriage 
ſome joint eſtate to the uſe of the a band and wife for theie 
lives; which was the original of modern jointures 4. 7. A 
uſe could not be extended ty writ of elegif, or other legal pro- 
ceſs, for the debts of ceſtiuy que 1e . F or, being merely a 


creature of equity, the common lr Wy Vi ich olg no farther 


than to the perſon actually leifcd of the land, could award no 
proceſs againſt it. | 


4 


Ir is impracticable, upon our preſent plan, to purſue the 
doctrine of uſes through all the refinements and niceties, 
which the ingenuity of the times (abounding in ſubtile diſs 
quiſtions) deduced from this child of the imagination; when 
once a departure was permitted from the plain imple rules of 
property eſtabliſhed by the ancient law. Theſe principal out- 
lines will be fully ſuſſicient to ſhew the ground of lord Bacon's 
complaint f, that this courſe of proceeding © was turned to 
e deceive many of their juſt and reaſonable rights. A man, 
* that had cauſe to ſue for land, knew not againſt whom to 


Stat. 1 Ric. III. e. to d See page 137. 
2 Bro. Abr. ibid. 23. © Pro. Abr. tit. executians. go. 
d Tenk. 190. | f Uſe of the law. 153. 
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ce bring his action, or who was the owner of it. The wife was 
defrauded of her thirds; the huſband of his curteſy; the lord 
« of his wardſhip, relief, heriot, and eſcheat; the creditor 
c of his extent for debt; and the poor tenant of his leaſe,” 
To remedy theſe inconveniences abundance of ſtatutes were 
provided, which made the lands liable to be extended by the 
creditors of ceſiuy que uſe®, allowed actions for the freehold 
to be brought againit him, if in the actual pernancy or en- 
joyment of the profits ; made him liable to actions of waſte; 
eſtabliſhed his conveyances and leaſes made without the con- 
currence of his feofices * ; and gave the lord the wardſhip of 
his heir, with certain other feodal perquilites . 


La) 
La) 


_ 'THEsE proviſions all tended to conſider ce/tuy que uſe as the 
real owner of the eſtate ; and at length that idea was carried 
into full effect by the ſtatute 27 Hen. VIII. c. 10. which is 
uſually called the fatute of uſes, or, in conveyances and plead- 
ings, the ſtatute for transferring uſes into poſſeſſion. The hint 
ſeems to have been derived from what was done at the accel- 
ſion of king Richard III; who having, when duke of Glou- 
ceſter, been frequently made a feoffee to uſes, would upon 
the aſſumption of the crown (as the law was then underſtood) 
have been entitled to hold the lands diſcharged of the ut, 
But, to obviate ſo notorious an injuſtice, an act of parliament 
was immediately paſſed *, which ordained, that, where he 
had been ſo enfeolied jointly with other perſons, the land 
ſhould veſt in the other feoffees, as if he had never been 
named; and that, where he ſtood ſolely enfeoffed, the eſtate 
itſelf ſhould veſt in cefuy que uſe in like manner as he had the 
uſe. And ſo the ſtatute of Henry VIII. after reciting the 
various inconveniences before-mentioned, and many others, 
enacts, that “ when any perſon ſhall be % of lands, Cc. 
&« to the uſe, confidence, or truſt, of any other perſon or body 


8 Stat. 50 Edw. III. c. 6. 2 Ric. II. i Stat. 11 Hen. VI. c. 5, 
ſeſſ. 2, 3. 19 Hen. VII. c. 1g. k Stat. 1 Ric. III. c. 1. 

h Stat. 1 Ric. II. c. 9. 4 Hen. IV. 1 Stat. 4 Hen. VII. c. 17. 19 Hen, 
c. 7. c. 15. 11 Hen. VI. c. 3. 1 Hen. VII. c. 15. 
VII. c. 1. - 2 | Rico III. c. 5. 
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« politic, the perſon or corporation entitled to the uſe in fee- 
« ſimple, fee- tail, for life, or years, or otherwiſe, ſhall from 
« thenceforth ſtand and be ſeiſed or poſſeſſed of the land, Sc. 
« of and in the like eſtates as they have in the uſe, truſt, or 
« confidence; and that the eſtate of the perſon fo ſeiſed to 
« yſes ſhall be deemed to be in him or them that have the 
« uſe, in ſuch quality, manner, form, and condition, as they 
« had before in the uſe.” The ſtatute thus executes the uſe, 
23 our lawyers term it; that is, it conveys the poſſeſſion to 
the uſe, and transfers the uſe into poſſeſſion : thereby making 
ceftuy que iſe complete owner of the lands and tenements, as 
well at law as in equity. 


Tux ſtatute having thus, not aboliſhed the conveyance to 
uſes, but only annihilated the intervening eſtate of the feoffee, 
and turned the intereſt of ce/try que ie“ into a legal inſtead of 
an equitable ownerſhip ; the courts of common law began to 
take cognizance of uſes, inſtead of ſending the party to ſeek 
his relief in chancery. And, conſidering them now as merely 
a mode of conveyance, very many of the rules before eſta- 
bliſhed in equity were adopted with improvements by the 
judges of the common law. The ſame perſons only were 
held capable of being ſeiſed to a uſe, the ſame conſiderations 
were neceſſary for raiſing it, and it could only be raiſed of 
the ſame hereditaments, as formerly. But as the ſtatute, 
the inſtant it was raiſed, converted it into an actual poſſeſſion 
of the land, a great number of the incidents, that formerly 
attended it in it's fiduciary ſtate, were now at an end. Thie 
land could not eſcheat or be forfeited by the act or defect of 
the feoffee, nor be aliened to any purchaſor diſcharged of the 
uſe, nor be liable to dower or curteſy on account of the ſciſin 
of ſuch feoffee; becauſe the legal eſtate never reſts in him for 
a moment, but is inſtantaneouſly transferred to cęſtuy que uſe, 
as ſoon as the uſe is declared. And, as the uſe and the land 
were now convertible terms, they became liable to dower, 
curteſy, and eſcheat, in conſequence of the ſeiſin of ceffuy gue 
uſe, who was now become the 7erre-tenart allo; and they 
likewiſe were no longer deviſable by will. 


Tyr 
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Tux various neceſſities of mankind induced alſo the judges 
very ſoon to depart from the rigour and ſimplicity of the 
rules of the common law, and to allow a more minute and 
complex conſtruction upon conveyances to uſes than upon 
others. Hence it was adjudged, that the uſe need not always 
be executed the inſtant the conveyance is made : but, if it 
cannot take effect at that time, the operation of the ſtatute 
may wait till the uſe ſhall ariſe upon ſome future contin- 
gency, to happen within a reaſonable period of time; and ir 
the mean while the antient uſe ſhall remain in the original 
grantor : as, when lands are conveyed to the uſe of A and}, 


after a marriage ſhall be had between them n, or to the uſe of 


A and his heirs till B ſhall pay him a ſam of money, and 
then to the uſe of B and his heirs . Which doctrine, when 
deviſes by will were again introduced, and conſidered as equi- 
valent in point of conſtruction to declarations of uſes, was 
alſo adopted in favour of executory deviſes p. But herein theſe, 
which are called contingent or /pringing uſes, differ from an 
executory deviſe; in that there mult be a perſon ſeiſed to ſuch 
uſes at the time when the contingency happens, elſe they ca 

never be executed by the ſtatute ; and therefore if the eſtate 
of the feoffee to ſuch uſe be deſtroyed by alienation or other- 
wiſe, before the contingency ariſes, the uſe is deſtroyed for 
ever 1: whereas by an executory deviſe the freehold itſelf is 
transferred to the future deviſec. And, in both theſe caſes, 
a fee may be limited to take effect after a fee ©; becaulr, 


though that was forbidden by the common law in favour Oi 


the lord's eſcheat, yet when the legal eſtate was not. ex- 
tended beyond one fee- ſimple, ſuch ſubſequent uſes (after a 
uſe in fee) were before the ſtatute permitted to be limited in 
equity; and then the ſtatute executed the legal eſtate in the 
ſame manner as the uſe before ſubſiſted. It was alſo held 
that a uſe, though executed, may change from one to another 
by circumſtances ex pot facto; as, if A makes a feoſtment 


n 2 Roll. Abr. 791. Cro. Eliz. 439. q 1 Rep. 134. 138. Cro. Eliz. 439. 
0 Bro, Abr. tit. Feoffm. al uſes. 30. r Pollexf. 78. 10 Mod. 423. 
See page 173. s Bro. Abr. tit. Ferfſm. al ies. 30. 
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to the uſe of his intended wife and her eldeſt ſon for their 
lives, upon the marriage the wife takes the whole uſe in ſeve- 
ralty; and, upon the birth of a ſon, the uſe is executed jointly 
in them both *. This is ſometimes called a ſecondary, ſome- 
times a ſ>ifting, uſe. And, whenever the uſe limited by the 
deed expires, or cannot velt, it returns back to him who 


raiſed it, after ſuch expiration or during ſuch impoſlibility, 


and is {tiled a reſulting uſe. As, if a man makes a feoffment 
to the uſe of his intended wife for life, with remainder to the 
uſe of her fir{t-born fon in tail: here, till he marries, the uſe 
reſults back to himſelf ; after marriage, it is executed in the 
wife for life; and, if the dies without iſſue, the whole reſults 
back to him in fee ®. It was likewiſe held, that the uſes ori- 
ginally declared may be revoked at any future time, and new 
uſes be declared of the land, provided the grantor referved to 
himſelf ſuch a power at the creation of the eſtate ; whereas 
the utmoſt that the common law would allow, was a deed of 
defeazance coevalwith the grant itſelf (and therefore eſteemed 
a part of it) upon events ſpeciſically mentioned v. And, in 
caſe of fuch a revocation, the old uſes were held inſtantly to 
ceaſe, and the new ones to become executed in their ſtead *. 
And this was permitted, partly to indulge the convenience, 
and partly the caprice of mankind who (as lord Bacon ob- 
ſerves?) have always affected to have the diſpoſition of their 
property revocable in their own time, and irrevocable ever 
aiterwards. 


Br this equitable train of deciſions in the courts of lau-, 
the power of the court of chancery over landed property was 
greatly curtailed and diminiſhed. But one or two technical 
ſeruples, which the judges found it hard to get over, reſtored 
it with tenfold increaſe. They held, in the firſt place, that 
«© no uſe could be limited on a uſe*,” and that when a 
man bargains and ſells his land for money, which raites a 
ule by implication to the bargainee, the limitation of a 
farther uſe to another perſon is repugnant, and thereiore 


t Pacon of uſes. 351. x Co. Litt. 237. 
* Joid. 350. 1 Rep. 120. on uies. 316. 
See page 327. 6 Dyer. 135. 
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void a2. And therefore, on a feoffment to A and his heirs, to 
the uſe of B and his heirs, in truſt for C and his heirs, they 
held that the ſtatute executed only the firſt uſe, and that the 
ſecond was a mere nullity : not adverting, that the inſtant the 
firſt uſe was executed in B, he became ſeiſed to the uſe of C, 
which ſecond uſe the ſtatute might as well be permitted to exe. 
cute as it did the firſt ; and fo the legal eſtate might be inſtan- 
taneouſly tranſmitted down, through ahundred uſes upon uſes, 
till finally executed in the laſt ce/fuy que uſe. Again; as the 
ſtatute mentions only ſuch perſons as were ſ;/ed to the uſe of 
others, this was held not to extend to terms of years, or other 
chattel intereſts, whereof the termor is not ſeiſed, but only 
poſſeſſed *; and therefore, if a term of-one thouſand years be 
limited to A, to the uſe of (or in truſt for) B, the ſtatute does 
not execute this uſe, but leaves it as at common law ©. And 
laſtly, (by more modern reſolutions) where lands are given to 
one and his heirs, in truſt to receive aud pay over the profits to 
another, this uſe is not executed by the ſtatute ; for the land 
muſt remain in the truſtee to enable him to perform tlie truſts, 


Or the two more antient diſtinctions tho courts of equity 
quickly availed themſelves. In the fir gate it was evident, 
that B was never intended by the parties to have any benefi- 
cial intereſt ; and, in the ſecond, the fry que iſe of the term 
was expreſsly driven into the court of chancery to ſeek his 
remedy : and therefore that court determined, that though 
theſe were not %, which the ſtatute could execute, yet ſtill 
they were 7ruyts in equity, which in conſ{c:2nce ought to be 
performed ©. To this the reaſon of mankir:d aſſented, and the 
doctrine of uſes was revived, under the denomination of tris: 
and thus, by this ſtrict conſtruction of the courts of law, a 
ſtatute made upon great deliberation, and introduced in the 
moſt ſolemn manner, has had little other effect than to make 
a ſlight alteration in the formal words of a conveyance *. 


a 1 And. 37. 136. : d 1 Equ. Caf: Ab. 383, 384. 
d Bacon law of uſes. 335. Jenk. 244. e 1 Hal. P. C. 248. 
© Poph. 76. Dyer. 369. f Vaugh. 50. Atk. 591. 
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HoweEVER, the courts of equity, in the exerciſe of this 
new juriſdiction, have wiſely avoided in a great degree thoſe 
miſchiefs which made uſes intolerable. The ſtatute of frauds, 
29 Car. II. c. 3. having required that every declaration, 
aſſignment, or grant of any truſt in lands or hereditaments, 
(except ſuch as ariſe from implication or conſtruction of law) 
ſhall be made in writing ſigned by the party, or by his written 
will; the courts now conſider a truſt-eſtate (either when 
expreſsly declared or reſulting by ſuch implication) as equi- 
valent to the legal ownerſhip, governed by the ſame rules of 
property, and liable to every charge in equity, which the 
other is ſubject to in law: and, by a long ſeries of uniform 
determinations, for now near a century paſt, with ſome aſſiſt- 
ance from the legiſlature, they have raiſed a new ſyſtem of 


rational juriſprudence, by which truſts are made to an- 


fer in general all the beneficial ends of uſes, without 
their inconvenience or frauds. The truſtee is conſidered as 
merely the inſtrument of conveyance, and can in no ſhape 
affect the eſtate, unleſs by alienation for a valuable conſider- 
ation to a purchaſor without notice ?; which, as ce/tuy que 
e is generally in poſſeihon of the land, is a thing that can 
rarely happen. The truſt will deſcend, may be aliened, is 
liable to debts, to executions on judgments, ſtatutes, and re- 
cognizances, (by the expreſs proviſion of the ſtatute of 
ſrauds) to forfeiture, to leaſes and other incumbrances, nay 
even to the curteſy of the huſband, as if it was an eſtate at 
law. It has not yet indeed been ſubjected to dower, more 
from a cautious adherence to ſome haſty precedents , than 
from any well-grounded principle. It hath alſo been held 
not liable to eſcheat to the lord, in conſequence of attqinder 
or want of heirs |; becauſe the truſt could never be intended 
for his benefit. But let us now return to the ſtatute of uſes. 


Tux only ſervice, as was before obſerved, to which this 
ſtatute is now conſigned, is in giving efficacy to certain new 
and ſecret ſpecies of conveyances; introduced in order to 
render tranſactions of this ſort as private as poſſible, and to 


2 Freem. 43. i Hadr. 494. Burgeſs and Wheat, 
eee 254. 25. Was. 640. Fil. 32 Geo, II. in Canc. 
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fave the trouble of making livery of ſeiſin, the only antient 
conveyance of corporeal freeholds : the ſecurity and notoriety 
of which public inveſtiture abundantly overpaid the labour of 
going to the land, or of ſending an attorney in one's ſtead, 
But this now has given way to 


12. A TWELFTH ſpecies of conveyance, called a covenant 
to gland ſeiſed to uſes : by which a man, ſeiſed of lands, cove. 
nants in conſideration of blood or marriage that he will ſtand 
ſeiſed of the ſame to the uſe of his child, wife, or kinſman; 
for life, in tail, or in fee. Here the ſtatute executes at once 
the eſtate ; for the party intended to be benefited, having 
thus acquired the uſe, is thereby put at once into corporal 
poſſeſſion of the land *, without ever ſeeing it, by a kind of 
parliamentary magic. But this conveyance can only operate, 
when made upon ſuch weighty and intereſting conſideration; 
as thoſe of blood or marriage. 


13. A THIRTEENTH ſpecies of conveyance, introduced 
by this ſtatute, 1s that of a bargain and ſale of lands ; which 
is a kind of a real contract, whereby the bargainor for ſome 
pecuniary conſideration bargains and ſells, that is, con- 
tracts to convey, the land to the bargainee; and becomes by 
ſuch a bargain a truſtee for, or ſeiſed to the uſe of, the bar- 
gainee ; and then the ſtatute of uſes completes the purchaſe”: 
or, as it hath been well expreſſed em, the bargain firſt veſts tlie 
uſe, and then the itatute veſts the poſſeſſion. But as it was 
foreſeen that conveyances, thus made, would want all thoſe 
benefits of notoricty, which the old common law affurances 
were calculated to give; to prevent therefore clandeſtine coi- 
veyances of frecholds, it was enacted in the ſame ſeſſion of 
parliament by ſtatute 27 Hen. VIII. c. 16. that ſuch bargains 
and ſales ſnould not enure to paſs a freehold, unleſs the ſame 
be made by indenture, and enrolled within fix months in one 
of the courts of Weitminiter-hall or with the cuftos raturen 
of the county. Clandeitine bargains and ſales of chattel in. 
tereſts, or leaſes for years, were thought not worth regarding 
as ſuch intereſts were very precarious till about fix years be- 
fore n; which alſo occafioned them to be overlooked in fram 


k Bacon. Uſe of the law, 151. m Cro. Jac. 696, 
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ing the ſtatute of uſes : and therefore ſuch bargains and ſales 
are not directed to be enrolled. But how impoſſible it is to 

' foreſee, and provide againſt, all the conſequences of innova- 
tions! This omiſhon has given riſe to 


14. A FOURTEENTH ſpecies of conveyance, viz. by /ca/# 
und releaſe ; firſt invented by ſerjeant Moore, ſoon after the 
ſtatute of uſes, and now the moſt common of any, and there- 
fore not to be ſhaken ; though very great lawyers (as, par- 
ticularly, Mr. Noy, attorney-general to Charles I.) have 
formerly doubted it's validity“. It is thus contrived. A 
leaſe, or rather bargain and ſale, upon ſome pecuniary conſi- 
deration, for one year, is made by the tenant of the frechold 
to the leſſee or bargainec. Now this, without any enroll- 
ment, makes the bargainor ſtand ſeiſed to the uſe of the bar- 
gainee, and veſts in the bargainee the / of the term for a 
year; and then the ſtatute immediately annexes the pon. 
He therefore being thus in poſſeſſion, is capable of receiving 
a releaſe of the frechold and reverſion ; which we have feen 
before v, muſt be made to a tenant in poſſeſſion: and, accord- 
ingly, the next day, a releaſe is granted to him 2. This is 
held to ſupply the place of livery of ſeiſin: and ſo a convey- 
ance by leaſe and releaſe is faid to amount to a feoftinent *, 


15. To theſe may be added deeds to lead or declare the 
es of other more direct conveyances, as feoſfments, hnes, 
and recoveries z of which we ſhall ſpeak in the next chapter: 
and, | 


16. Dezps of revocation of ſes ; hinted at in a former 
page *, and founded in a previous power, reſerved at the raiſ- 
ing of the uſes t, to revoke ſuch as were then declared; and 
to appoint others in their ſtead, which is incident to the 
power of revocation *. And this may ſuffice for a ſpecimen 
of conveyances founded upon the ſtatute of uſes ; and will 
hniſh our obſervations upon ſuch deeds as ſerve to transfer 
real property. 


v 2 Mod. 252. $ pag. 335. 
m- P pag. 324. . t See appendix. No. II. pag. xi. 
1 See appendix. No. II. §. 1, 2. u Co, Litt. 237. 


t Co. Litt. 270. Cro, Jac, £04. 
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BEroRE we conclude, it will not be improper to ſubjoin 
a few remarks upon ſuch deeds as are uſed not to convey, but 
to charge or incumber, lands, and to diſcharge them again: of 
which nature are, obligations or bonds, recognizances, and dt. 
feazances upon them both. 


I. AN obligation or bond, 1s a deed ” whereby the obligor 
obliges himſelf, his heirs, executors, and adminiſtrators, to 
pay a certain ſum of money to another at a day appointed, 
If this be all, the bond is called a ſingle one, ſimplex obligatis : 
but there is generally a condition added, that if the obligor 
does ſome particular act, the obligation ſhall be void, or elſe 
ſhall remain in full force: as, payment of rent; perſormance 
of covenants in a deed; or repayment of a principal ſum 
of money borrowed of the obligee, with intereſt, which 
principal ſum 1s uſually one half of the penal ſum ſpecified 
in the bond. In caſe this condition 1s not performed, the 
bond becomes forfeited, or abſolute at law, and charges the 
obligor while living; and after his death the obligation de- 
ſcends upon his heir, who (on defect of perſonal aſſets) is 
bound to diſcharge it, provided he has real aſſets by deſcent a 
a recompenſe. So that it may be called, though not a did 


yet a collateral, charge upon the lands. How it affects the 


perſonal property of the obligor, will be more properly con- 
ſidered hereafter. 


Ir the condition of a bond be impoſſible at the time of 
making it, or be to do a thing contrary to ſome rule of law 
that is merely poſitive, or be uncertain, or inſenſible, the 
condition alone is void, and the bond ſhall ſtand ſingle, and 
unconditional] : for it 1s the folly of the obligor to enter into 
ſuch an obligation, from which he can never be releaſed. If 
it be to do a thing that is malum in e, the obligation itſelf 1s 
void: for the whole is an unlawful contract, and the obligee 
ſhall take no advantage from ſuch a tranſaction. And if the 
condition be poſſible at the time of making it, and afterwards 


See appendix, No. III. pag. xiits 


becomes 
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becomes impoſſible by the act of God, the act of law, or 
the act of the obligee himſelf, there the penalty of the obli- 
gation is ſaved : for no prudence or foreſight of the obligor 
could guard againſt ſuch a contingency v. On the forfeiture 
of a bond, or it's becoming ſingle, the whole penalty was 
formerly recoverable at law : but here the courts of equity 
interpoſed, and would not permit a man to take more than in 
conſcience he ought ; viz. his principal, intereſt, and ex- 
penſes, in caſe the forfeiture accrued by non-payment of mo- 
ney borrowed ; the damages ſuſtained, upon non- performance 

of covenants z and the like. And the like practice having 

gained ſome footing in the courts of law *, the ſtatute 4 & 5 

Ann. c. 16. at length enacted, in the ſame ſpirit of equity, 

that, in caſe of a bond, conditioned for the payment of money, 

the payment or tender of the principal ſum due, with intereſt 

and coſts, even though the bond be forfeited and a ſuit com- 

menced thereon, ſhall be a full ſatisfaction and diſcharge. 


2. A recognizance is an obligation of record, which a man 
enters into before ſome court of. record or magittrate duly 
authorized Y, with condition to do ſome particular act; as to 
appear at the aſſiſes, to keep the peace, to pay a debt, or the 
like, It is in molt reſpects like another bond: the difference 
being chiefly this: that the bond is the creation of a freſh 
debt or obligation de nh, the recognizance is an acknov7- 
legement of a former debt upon record; the form whereof is, 
* that A. B. doth acknowlege to owe to our lord the king, to 
„the plaintiff, to C. D. or the like, the ſum of ten pounds,” 
with condition to be void on performance of the thing ſtipu- 
lated : in which cafe the king, the plaintiff C. D. c. is 
called the cognizee, © ig cur ognofeutur ;” as he that enters 
into the recognizance is called the cognizor, © is qui cog- 
nit.“ This, being either certified to, or taken by the of- 
fer of ſome court, is witneſſed only by the record of that 
court, and not by the party's ſcal: ſo that it is not in ſtrict 


propriety a deed, though the effects of it arc greater than a 


. 597. 6 Mod. 11. 60. 101. 
2 Reb 55 5 Salk. 5 3 Ero. Jr. tis. receguigance. 24. 
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common obligation; being allowed a priority in point of 
payment, and binding the lands of the cognizor, from the 
time of enrollment on record. There are alſo other recog. 
nizances, of a private kind, in nature of a ſtatute flaple, by 
virtue of the ſtatute 23 Hen. VIII. c. 6. which have been 
already explained *, and aaa to be a charge upon rea] 
property. 


3. A DEFEAZANCE, on a bond, or recognizance, or 
judgment recoyered, is a condition which, when performed, 
defeats or undoes it, in the ſame manner as a defeazance of 
an eſtate before- mentioned. It differs only from the common 
condition of a bond, in that the one is always inſerted in the 
deed or bond itſelf, the other is made between the ſame par. 
ties by a ſeparate, and frequently a ſubſequent deed . This, | 
like the condition of a bond, when performed, diſcharges and 
diſincumbers the eſtate of the obligor. 


THES are the principal ſpecies of deeds or matter 71 pai; 
by which citates may be either conveyed, or at leaſt affected. 
Among which the CONVCFANCCs to utes are by. much the moſt 
frequent of any; though in theſe there is certainly one pa. 
pable defect, the want of ſufficient notoriety : ſo that pu- 
chaſors or creditors cannot know with any abſolute certainty, 
what the eſtate, and the title to it, in reality are, upon which 
they are to lay out or to lend their money. In the antient 
feodal method of conveyance (by giving corporal ſeiſin of 
the lands) this notoriety was in ſome meaſure anſwered; 
but all the advantages reſulting from thence are now totally 
defeated by the introduction of death-bed deyiſes and ſecret 
conveyances : and there has never been yet any ſufficient 
guard provided againſt fraudulent charges and incumbrances; 
ſince the diſuſe of the old Saxon cuſtom of tranſacting all 
conveyances at the county court, and entering a memorial of 
them in the chartulary or leger-book of "Rag adjacent mo- 
naſtery ©; and the failure of the general regiſter eſtabliſhed dy 
king Richard the firit, for the ſtarrs or mortgages made to 


2 as Car. II, c. 3. Se: Page 161. b Co. Litt. 237. 2 Sand. 47. 
u $22 page 199, c Hickes D//7:riats epiſtolar. 9 
Jews 
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Jews, in the capitula de Fudaeis, of which Hoveden has pre- : 


ſerved a copy. How far the eſtabliſhment of a like general 
regiſter, for deeds, and wills, and other acts affecting real 
property, would remedy this inconvenience, deſerves to be 
well conſidered. In Scotland every act. and event, regarding 
the tranſmiſhon of property, is regularly entered on record 4. 
And ſome of our own provincial diviſions, particularly the 


extended county of York, and the populous county of Mid- 


dleſex, have prevailed with the legiſlature © to erect ſuch re- 


giſters in their ſeveral diſtricts. But, however plauſible theſe 


proviſions may appear in theory, it hath been doubted by 
very competent judges, whether more diſputes have not ariſen 
in thoſe counties by the inattention and omiihons of parties, 
than prevented by the ule of regiſters. 


d Dalrymple on feodal property. 262, e Stat. 2 & 3 Ann. c. 4. 6 Ann. c. 


Ee. 25. 7 Ann. c. 20. 8 Geo. II. c. 6. 
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CHAPTER THE TWENTY-FIRST, 


of ALIENATION By MATTER or 
RECORD. 


SOURANCES by matter of record are ſuch as do 

not entirely depend on the act or conſent of the par- 

ties themſelves : but the ſanction of a court of record is called 
in to ſubſtantiate, preſerve, and be a perpetual teſtimony of 
the transfer of property from one man to another; or of it's 


eſtabliſhment, when already ee e Of this nature 


are, 1. Private acts of parliament. The W grants, 
3- Fines, 4. Common recoveries. 


I. PRIVATE ads of parliament are, eſpecially of late years, 


become a very common mode of afſurance. For it may 
ſometimes happen, that by the ingenuity of ſome, and the 
blunders of other practitioners, an eſtate is moſt grievouſly 
entangled by a multitude of contingent remainders, reſulting 
truſts, ſpringing uſes, exccutory deviſes, and the like arti- 
ficial contrivances z (a confuſion unknown to the ſimple 
conveyances of the common law) fo that it is out of the power 
of either the courts of law or equity to relieve the owner. 
Or, it may. fometimes happen, that by the ſtrictneſs or omil- 
ſions of family ſettiements, the tenant of the eſtate is abridged 
of fome reaſonable power, (as letting leaſes, making a join- 
ture for a wife, or the like) which power cannot be given 
him by the ordinary judges either in common law or equity: 
Or it may be neceſſary, in ſettling an eſtate, to ſecure it 
againſt the claims of infants or other perſons under legal 
diſabilities 3 who are not bound by any judgements or decrees 


of the ordinary courts of juitice, In theſe, or other caſes of 


6 h the 
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the like kind, the tranſcendent power of parliament is called 
in, to cut the Gordian knot; and by a particular law, enacted 
for this very purpoſe, to unfetter an eſtate; to give it's tenant 
rcaſonable powers; or to aſſure it to a purchaſor, againſt the 
remote or latent claims of infants or diſabled perſons, by 
ſettling a proper equivalent in proportion to the intereſt ſo 
barred. This practice was carried to a great length in the 
year ſucceeding the reſtoration ; by ſetting aſide many con- 
veyances alleged to have been made by conſtraint, or in order 
to ſcreen the eſtates from being forfeited during the uſurpa- 


tion. And at laſt it proceeded fo far, that, as the noble hiſ- 


torian expreſſes it *, every man had raiſed an equity in his own 


imagination, that he thought was intitled to prevail againſt | 


any deſcent, teſtament, or act of law, and to find relief in 
parliament : which occaſioned the king at the cloſe of the 
ſeſſion to remark ®, that the good old rules of law are the beſt 
ſecurity z and to wiſh, that men might not have too much 
cauſe to fear, that the ſettlements which they make of their 
eſtates ſhall be too eafly unſettled when they are dead, by 
the power of parliament. 


Acrs of this kind are however at preſent carried on, in 


both houſes, with great deliberation and caution 3 particu- 


larly in the houſe of lords they are uſually referred to two 
judges to examine and report the facts alleged, and to ſettle 
all technical forms. Nothing alſo is done without the con- 
lent, expreſsly given, of all parties in being and capable of 
conſeat, that have the remoteſt intereſt in the matter; unleſs 
tuch conſent ſhall appear to be perverſely and without any 
reaſon withheld. And, as was before hinted, an equivalent 
in money or other eſtate is uſually ſettled upon infants, or 
Sig not i , or not of capacity to act for themſelves, 
why are to be concluded by this act. And a general ſaving 
i8 ths added, at the cloſe of the bill, of the right and 
intereſt of all perſons whatſoever ; except thoſe whoſe con- 
ſent is ſo given or purchaſed, and who are therein particularly 

named: though it hath been holden, that, even if ſuch ſaving 
be omitted, the act ſhall bind none but the parties © 

2 Lord Clar, Contin. 262. Lid. 163. c Co. 138. Godb. 171. 
| A Law, 
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A Law, thus made, though it binds all parties to the 
bill, is yet looked upon rather as a private conveyance, than 
as the ſolemn act of the legiſlature. It is not therefore al. 
Jowed to be a publict, but a mere private ſtatute z it is not 
printed or publiſhed among the other laws of the ſeſſion; i; 
hath been relieved againſt, when obtained upon fraudulent 
ſuggeſtions ©; it hath been holden to be void, if contrary to 
law and reaſon “; and no judge or jury is bound to take no. 
tice of it, unleſs the ſame be ſpecially ſet forth and pleaded to 
them. It remains however enrolled among the public records 
of the nation, to be for ever preſerved as a perpetual teſtimony 
of the conveyance or aſſurance ſo made or eſtabliſhed. 


II. Tux Tings grants are alſo matter of public record. For, 
as St. Germyn ſays*®, the king's excellency is fo high in the law, 
that no freehold may be given to the king, norderived from him, 
but by matter of record. And to this end a variety of offices are 
erected, communicating in a regular ſubordination one with 
another, through which all the king's grants muſt pals, and be 
tranſcribed, and enrolled ; that the ſame may be narrowly in- 
ſpected by his ofhcers, who will inform him if any thing con- 
tained therein is improper, or unlawful to be granted. "Theſe 
grants, whether of lands, honours, liberties, franchiſes, or 
ought beſides, are contained in charters, or letters patent, that 
is, open letters, literae patentes: ſo called becauſe they are not 
ſealed up, but expoſed to open view, with the great ſeal pend- 
ant at the bottom; and are uſually directed or addreſſed by the 
king to all his ſubjects at large. And therein they differ from 
certain other letters of the king, ſealed alſo with his great ſea], 
but directed to particular perſons, and for particular purpoles: 
which therefore, not being proper for public inſpection, are 
cloſed up and ſealed on the outſide, and are thereupon called 
writs clofe, literac clauſie; and are recorded in the c/;/#-rolis, 
in the ſame manner as the others are in the pate volle. 


GRANTS or letters patent muſt firſt paſs by 6i//: which 15 
prepared by the attorney and ſolicitor general, in conſequence 


© Richardſon v. Hamilton. Caaxc. 8 d 4 Rep. 12. 
Jan. 1773. McKenzie v. Stuart. Dem. e Dr & Stud. b. 1. d. 3. 
Proc. 13 Mar. 175. | 
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of 2 warrant from the crown; and is then ſigned, that is, 
ſubſcribed at the top, with the king's own / n manual, and 
ſealed with his privy ſignet, wirch is always in the cuſtody 
of the principal ſecretary of ſtate; and then ſometimes it 


immediately paſſes under the great ſeal, in which caſe the 


patent is ſubſcribed in theſe words, “ per 7p/um regem, by the 
king himſelf 4.” Otherwiſe the courſe is to carry an extract 
of the bill to the keeper of the privy ſeal, who makes out a 
writ or warrant thereupon to the chancery; i that the ſign 
manual is the warrant to the privy ſcal, and the privy ſeal is 
the warrant to the great ſeal: and in this laſt caſe the patent 
is ſubſcribed, © per breve de priveto fg ill, by writ of privy 
ſeal ©” But there are ſome grants, which only paſs through 
certain offices, as the admiralty or treaſury, in confequence 
of a gn manual, without the confirmation of either the „guet, 
the great, or the privy ſcal. 


Tax manner of granting by the king does not more differ 
from that by a ſubject, than the conſeruction of his grants, 
when made. 1. A grant made by the king, at zhe ſuit of the 
grantee, ſhall be taken moſt beneficially jor the king, and 
again? the party: whereas the grant of a ſubject is conſtrued 
moſt ſtrongly agaz/t the grantor. Wherefore it is uſual to 
inſert in the king's grants, that they are made, not at the ſuit 
of the grantee, but “ ex ſpeciali gratia, certa ſcientia, et vero 
motu regis; and then they have a more liberal conſtruction f. 
2, A ſubject's grant {hall be conſtrued to include many things, 
beſides what are expreſſed, if neceſſary for the operation of 
the grant. Therefore, in a private grant of the profits of 
land for one year, free ingreſs, egreſs, and regreſs, to cut 
and carry away thoſe profits, are alſo incluſively granted ł: 


and if a feoffment of land was made by a lord to his villein, 


this operated as a manumiſlion *; for he was otherwiſe unable 
to hold it. But the king's grant ſnall not enure to any other 
intent, than that which is preciſely expreſſed in the grant. 
As, if he grants land to an alien, it operat25 nothing; for 


1 9 Rep. 18. „ Co. Ee $8. 
e Jbid. 2 Inſt. 555. h Litt. §. 206. 
f Finch, L. 100. 10 Rev. 112. 
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ſuch grant ſhall not alſo enure to make him a denizen, that ſo 
he may be capable of taking by grant *. 3. When it appears, 
from the face of the grant, that the king is miſtaken, or de- 
ceived, either in matter of fact or matter of law, as in caſe 
of falſe ſuggeſtion, miſinformation, or miſrecital of former 
grants; or if his own title to the thing granted be different 
from what he ſuppofes; or if the grant be informal; or if 
he grants an eſtate contrary to the rules of law; in any of 
theſe caſes the grant is abſolutely void *. For inſtance; if 
the king grants lands to one and his heirs male, this is merely 
void: for it ſhall not be an eſtate-tail, becauſe there want 
words of procreation, to afcertain the body, out of which 
the heirs ſhall iſſue: neither is it a fee-{1mple, as in common 
grants it would be; becauſe it may reaſonably be fuppoſed, 
that the king meant to give no more than an eſtate-tail ! : the 
grantee is therefore (if any thing) nothing more than tenant 
at will®. And, to prevent deceits of the king, with regard 
to the value of the eſtate granted, it 1s particularly provided 
by the ſtatute 1 Hen. IV. c. 6. that no grant of his ſhall be 
good, unleſs, in the grantee's petition for them, expreſs 
mention be made of the real value of the lands. 


III. Wu are next to confider a very uſual ſpecies of aſſu- 
rance, which is alſo of record; viz. a ue of lands and te- 
nements. In which it will be neceſſary to explain, 1. The 
nature of a ſine; 2. It's ſeveral binds; and 3. It's force and 
eject. 


1. A FINE is ſometimes ſaid to be a feoffment of record”: 
though it might with more accuracy be called, an acknow- 
legement of a feoffment on record. By which is to be un- 
deritood, that it has at leaſt the ſame force and effect with a 
feoffment, in the conv©/ing and afſuring of lands: though 
it is one of th-ſe methods of transferring eſtates of freehoid 
by the conn un law, in which livery of ſeiſin is not neceſſary 


m Bro. Abr. tit. Eflates. 34. tit Pa- 
tents. 104. Dyer. 270. Dave 435 
u Co. Litt. 50. 


1 Bro. Ar. tit. Patent. 62. Finch. 
. 

k Freem. 172. 

Finch. 101, 102. 


Ch. . 


to be actually given ; the ſuppoſition and acknowlegement 
thereof in a court of record, however fictitious, inducing an 
equal notoriety. But, more particularly, a fine may be 
deſcribed to be an amicable compoſition or agreement of a 
ſuit, either actual or fictitious, by leave of the king or his 


juſtices 3 whereby the lands in queſtion become, or are ac- 


knowleged to be, the right of one of the parties . In it's 
original it was founded on an actual ſuit, commenced at law 
for recovery of the poſſeſſion of land o. other hereditaments; 
and the poſſeſſion thus gained by ſuch compoſition was found 
to be ſo ſure and effectual, that fictitious actions were, and 
continue to be, every day commenced, for the fake of ob- 
taining the ſame ſecurity. 


A FINE is ſo called becauſe it puts an end, not only to the 
ſuit thus commenced, but alſo to all other ſuits and controver- 
ſies concerning the ſame matter. Or, as it is expreſſed in an 
antient record of parliament”, 18 Edw, I. “ ion in regno 


« Anglie providetur, vel eft, aliqua ſecuritas major vel ſolennior, 


« per quam aliquis {fatum certiorem habere peſſit, neque ad ſfatiuin 
« ſuum verificandum aliguod ſolemmius teflimonium producere, 
% quam finem in curin domini regis levatum : qui quidem finis ſic 


e vocatur, co quod finis et conſummatiio omnium placitorum efſe 


« debet, et hac de cauſa providebatur.” Fines indeed are of 
equal antiquity with the firſt rudiments of the law itſelf; are 
ſpoken of by Glanvil 4 and Bracton * in the reigns of Henry 
Il, and Henry III, as things then well known and long 


eſtabliſhed z and inſtances have been produced of them even 


prior to the Norman invaſion *. So that the ſtatute 18 Edw. J. 
called modus levand: fines, did not give them original, but only 
declared and regulated the manner in which they ſhould be 
levied, or carried on. And that is as follows : 


I. THE party, to whom the land is to be conyeyed or 
aſſured, commences an action or ſuit at law againtt the other, 


o Co. Litt. 120. 
P 2 Roll. Abr, 13. 
2 l 8. fo 1. 


T 7. 5. t. 5. c. 2% 
s Plowd. 367. 
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generally an action of covenaut *, by ſuing out a writ of 
praecipe, called a writ of covenant ” : the foundation of which 
is a ſuppoſed agreement or corenant, that the one ſhall con- 
vey the lands to the other; on the breach of which agree- 
ment the action is brought. On this writ there is due to the 
king, by antient prerogative, a primer fine, or a noble for 
every hve marks of land ſued for; that is, one-tenth of the 
annual value“. The ſuit being thus commenced, then 


follows, 


2. TE /icentia concordandi, or leave to agree the ſuit v. 
For, as ſoon as the action is brought, the defendant, know- 
ing himſelf to be in the wrong, is ſuppoſed to make over- 
tures of peace and accommodation to the plaintiff. Who, 
accepting them, but having, upon ſuing out the writ, given 
pledges to proſecute his ſuit, which he endangers if he now 
deſerts it without licence, he therefore applies to the court 
for leave to make the matter up. This leave is readily granted, 
but for it there is alſo another fine due to the king by his pre- 
rogative which is an ancient revenue of the crown, and is 
called the ling ſilver, or ſometimes the pg/t jine, with reſpect 
to the primer fine before- mentioned. And it is as much as 
the primer fine, and half as much more, or ten ſhillings for 
every five. marks of land; that is, three twentieths of the 
ſuppoſed annual value *. 


3. NexT comes the concord, or agreement itſelf , after 
leave obtained from the court; which 13 uſually an acknow- 
legement from the deforciants (or thoſe who keep the other 
out of poſſeſſion) that the lands in _ are the right of 
the complainant. And from this ac! cnowlegement, or re- 
cognition of right, the party levying the fine is called the 


t A fine may alſo be levied on a writ 
of meine, of <varrartid cbartae, or de 


1 et ſervitiis. (Finch. L. 
„ Sce appendix. No. IV. d. 1. 
2 Inft. 51. 


1 e No. IV. F. II. In the 
ii mes cf ſtrict feodal j uriſdiction, if a 


5 


vaſal had commencel a ſuit in the lords 
court, he could not abandon it W 
leave; leſt the lord ſhould be Jepr.vcl 
of his perquiſites for deciding the cauſe. 
* Cha. V. i. 31.) 

x 5 Rep. 39. 2 Inſt. 511. Sit 
32 _ ll. c. 14. 

Y Append. No. IV. 6. 3. 
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egnizor, and he to whom it is levied the cognizee. This ac- 
knowlegement muſt be made either openly in the court of 


common pleas, or before the lord chief juſtice of that court; 


or elſe before one of the judges of that court, or two or 
more commiſſioners in the country, empowered by a ſpe- 
cial authority called a writ of dedimus- poteflatem ; ven 
judges and commithoners are bound by ſtatute 18 Edw. I. 
ſt. 4. to take care that the cognizors be of full age, ſound 
memory, and out of priſon. If there be any feme-covert 
among the cognizors, ſhe is privately examined whether 


ſhe does it willingly and freely, or by compulſion of her 


huſband. 


By theſe acts all the eſſential parts of a fine are com- 
pleted : and, if the cognizor dies the next moment after the 


fine is acknowleged, provided it be ſubſequent to the day on 


which the writ is made returnable *, ſtill the fine ſhall be 
carried on in all it's remaining parts: of which the next is 


4. TRE note of the fine“: which is only an abſtract of 
the writ of covenant, and the concord; naming the parties, 
the parcels of land, and the agreement. This muſt be 
enrolled of record in the proper office, by direction of the 
ſtatute 5 Hen. IV. c. 14. 


5. Tar fifth part is the feet of the fine, or concluſion of 
it: which includes the whole matter, reciting the part'es, 
day, year, and place, and before whom 1t was acknowleged 
or levied d. Of this there are indentures made, or engroſied, 
at the chirographer's office, and delivered to the cognizor 
and the cognizee; uſually beginning thus, „ haec eft finalis 
% concordia, this is the final agreement,” and then reciting 
the whole proceeding at length. And thus the fine is com- 
pletely levied at common law. 


By ſeveral ſtatutes ſtill more ſolemnities are ſuperadded, in 
order to render the fine more univerſally public, and lets 
lable to be levied by fraud or covin. And, firſt, by 27 Edw. I. 


2 Comb. 71. > Lid. S. 5. 
* Append, No. IV. 8-4. 
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c. I. the note of the fine ſhall be openly read in the court of 
common pleas, at two ſeveral days in one week, and during 
ſuch reading all pleas ſhall ceaſe. By 5 Hen. IV. c. 14. and 
23 Eliz. c. 3. all the proceedings on fines, either at the time 
of acknowlegement, or previous, or ſubſequent thereto, ſhall 
be enrolled of record in the court of common pleas. By 
1 Ric. III. c. 7. confirmed and enforced by 4 Hen. VII. 
c. 24. the fine, after engroſſment, ſhall be openly read and 
proclaimed in court (during which all pleas ſhall ceaſe) fix. 
teen times; viz. four times in the term in which it is made, 
and four times in each of the three ſucceeding terms ; which 
is reduced to once in each term by 31 Eliz. c. 2. and 
theſe proclamations are indorſed on the back of the record*, 
It is alfo enacted by 23 Eliz. c. 3. that the chirographer of 
fines ſhall every term write out a table of the fines levicd in 
each county in that term, and ſhall affix them in ſome open 
part of the court of common pleas all the next term : and 
{hall alſo deliver the contents of ſuch table to the ſheriff of 
every county, who ſhall at the next aſſiſes fix the ſame in ſome 
open place in the court, for the more public notoriety of 


the fine. 


2. Fixrs, thus levied, are of four kinds. 1. What in 
our law French is called a fine © far cognizance de droit, con: 
& ceo que il ad de fon done; or, a fine upon acknowlegement 
of the right of the cognizee, as that which he hath of the 
gift of the cognizor . This is the beſt and ſureſt kind ef 
fine; for thereby the deforciant, in order to keep his cove- 
nant with the plaintiff, of conveying to him the lands in 
queſtion, and at the ſame time to avoid the formality of an 
actual feoffment and livery, acknowleges in court a former 
feoffment, or gift in poſſeſſion, to have been made by him 
to the plaintiff. This fine is therefore ſaid to be a feoffment 
of record; the livery, thus acknowleged in court, being equi 
valent to an aCtual livery : ſo that this aſſurance is rather a 
confeſſion of a former conveyance, than a conveyance now ori- 
ginally made; for the deforciant, or cognizor, acknowleges, 


Appendix. No. IV. S. 6. | 
4 This is that ſort, of which an example is given in the appendix, No. IV. 


ates | 
gi 
C09 (14/cety 


Ch. 27. of TAHTN GS. 353 
cagngſcit, the right to be in the plaintiff, or cognizee,. as that 
rhich he 5 de ſon done, of the proper gift of himſelf, the 
cognizor. A fine * ſur cognizance de droit tantum,” or, 
upon ae of the right merely; not with the 
circumſtance of a preceding giſt from the cognizor. This 
is commonly uſed to paſs a rever/ronary intereſt, which is in 
the cognizor. For of ſuch reverſions there can be no feoff- 
ment, or donation with livery, ſuppoſed; as the poſſeſſion 
during the particular eſtate belongs to a third perſon e. It 
3; worded in this manner; “ that the cognizor acknowleges 
« the right to be in the cognizee ; and grants for himſelf and 
« his heirs, that the reverſion, after the particular eſtate de- 
« termines, ſhall go to the cognizee f.“ 3. A fine ©« ſer conce/> 
I is where the cognizor, in order to make an end of dit- 
putes, though he acknowleges no precedent right, yet grants 
to the cognizee an eſtate de novo, uſually for life or years, 
by way of ſuppoſed compoſition. And this may be done re- 
ſerving a rent, or the like: for it operates as a new grant s. 

4 A fine, “ ſur done, grant, et render,” is à double fine, 
comprehending the fine ſur cognizance de droit come ces, Oc. 
and the fine ſur concefet : and may be uſed to create particu- 
hr limitations of eſtate : whereas the fine {ur cognizance de 


| doit cum ces, Cc. conveys nothing but an abſolute eſtate, 


either of inheritance or at leaſt of freehold b. In this laſt 
ſpecies of fine, the cognizee, after the right is acknovrleg::d 
to de in him, grants back again, or renders to the cognizor, 
or perhaps to a ſtranger, ſome other eſtate in the premites. 
But, in general, the firſt ſpecies of fine, ſur cogn.zazce de 
drut come ces, Ec. is the moſt uſed, as it conveys a clea 
and abſolute freehold, and gives the cognizee a ſeiſin in law, 
without any. actual livery z and is ed ore called a fine 
executed, whereas the others are but executory. 


5 W are next to conſider the ferce and Heck of a fine. 
Theſe principally depend, at this day, on the common law, 
"ys 1 two ſtatutes, 4 Hen. VII. C. 24. and 32 Hen. VIII. 
c. 6. "The antient common law, with e to this point, 


— 


© Moor. 620. 2. Weſt. p. 2. §. 65. 
Wed. Symb. p. 2. 6. 9g. h Selk. 340. 
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is very forcibly declared by the itatute 18 Edw. I. in theſs 
words. „And the reafon, why ſuch ſolemnity is required 
« in the paſſing of a fine, is this; becauſe the fine is ſo high 
c a bar, and of ſo great force, and of a nature ſo powerful 
5c in iticif, that it ee not only thoſe which are parties 
tc and privies to the fine, and their heirs, but all other per- 
cc ſons 1 in the world, who are of full age, out of priſon, of 
« ſound memory, and within the four ſeas, the day of the 
« ſine levied ; unleſs they put in their claim on the foot of 
« the fine within a year and a day.” But this doctrine, of 
barring the right by non-claim, was aboliſhed for a time by a 
ſtatute made in 34 Edw. III. c. 16. which admitted perſons 
to claim, and falſify a fine, at any indefinite diſtance *: 
whereby, as fir Edward Coke obſerves &, great contention 
aroſe, and few men were ſure of their poſſeſſions, till the par- 
liament held 4 Hen. VII. reformed that miſchief, and excel 
lently. moderated between the latitude given by the ſtatute 
and the rigour of the common law. For the ſtatute, then 
made !, reſtored the doctrine of non-claim ; but extended the 
time of claim. So that now, by that ſtatute, the right of all 
rangers whatioever is bound, unleſs they make claim, by 
way of action or lawful entry, not within one year and a 
day, as by the common law, but within Ave years after pro- 
clamations made: except feme-coverts, infants, priſoners, 
perilous beyond the ſeas, and ſuch as are not of whole mind; 
who have five years allowed to them and their heirs, after 
the death of their huſbands, their attaining ſull age, reco- 
vering their liberty, returning into Englan x or being reitot- 
ed to their right mind. 


It ſeems to have been the intention of that politic prince, 
king Henry VII, to have cov ertly by this ſtatute extended 
fines to have been a bar of eſtates tail, in order to unfetter 
the more ealily the eſtates of his powerful nobility, and la} 


TX 


h Sur {a pie as it is in the Cotton MS, entry on the lands. 4. Ey continual 
and not pur le fais as printed by Ber- claim. 2 Inſt. 518. The ſecond 1: 
thelet and in 2 Inſt. 511. There were now in force under the ſtatute o! Har 
then four methods of claiming, ſo as to VII. 


avoid being concluded by a fine: 1. By 1 Litt. §. 441. 
action. 2. By entring ſuch claim on the 2 Inſt, 818. g 
cord at the Fact of the fines 3. By 4 4 Hen. VII. c. 24. See pege 1140 
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them more open to alienations; being well aware that power 
will always accompany property. But doubts hav! ing ariſen 
whether they could, by mere implication, be adjudiged a ſul- 
ficient bar, (which they were expreſsly Socks not to be by 
the ſtatute de donis the ſtatute 32 Hen. VIII. c. 36. was 
thereupon made; which removes al (liſhculties, 0 declaring 
that a fine levied by any perſon of full age, to whom or to 
whoſe anceſtors lands have been entailed, ſhall be a perpę- 
tual bar to them and their heirs claiming by force of ſuch 
entail : unleſs the fine be levied by a woman after the death 
of her huſband, of lands which were, hy the gift of him or 
his anceſtors, aſſigned to her in tail for her jointure m; or 


unleſs it be of lan ds entailed by act of parliament or letters 


patent, and whereof the reverſion belongs to the crown, 


FRo this view of the common law, regulated by theſe 
ſtatutes, it appears, that a fine is a ſolemn conveyance on 
record from the cognizor to the cognizee, and that the per- 
ſons bound by a fine are parties, privies, and ſtrangers. 


Tar parties are either the cognizors, or cognizees z and 
theſe are immediately I by the ſine, and barred of 
any latent right they might have, even though under the le- 
gal impediment of coverture. And indeed, as this is almoſt 
the only aft that a jeine-covert, or married woman, is per- 


mitted by law to do, (and that becauſe The is privately exa- 


mined as to her voluntary conſent, winch removes the gene- 
ral ſuſpicion of compulſion by her huſband) it is therefore 
the uſual and almoſt the only ſafe method, whereby ſhe can 
join in the ſale, ſettlement, or incumbrance, of any eſtate. 


PrIvigs to a fine are ſuch as are any way related to the 
parties who levy the fine, and claim under them by any right 
of blood, or other right of repreſentation. Such as are the 
heirs general of the cognizor, the iſſue in tail ſince 
tute. of Henry. the eighth, the vendee, the deviiee, and all 
others who mult make title by t { 
For the act of the anceſtor thall bind the heir , and the ack 
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of the principal his ſubſtitute, or ſuch as claim under an 
conveyance made by him ſubſequent to the fine ſo levied v. 


STRANGERS to a fine are all other perſons in the world, 
except only parties and privies. And theſe are alſo bound 
by a fine, unleſs, within five years after proclamations made, 
they interpoſe their claim; provided they are under no legal 
impediments, and have then a preſent intereſt in the eſtate. 


The impediments, as hath before been ſaid, are coverture, 


infancy, impriſonment, inſanity, and abſence beyond ſea : and 
perſons, who are thus incapacitated to proſecute their rights, 


have five years allowed them to put in their claims after ſuch 
impediments are removed. Perſons alſo that have not a 


preſent, but a future intereſt only, as thoſe in remainder or 
reverſion, have five years allowed them to claim in, from 
the time that ſuch right accrues . And if within that time 
they neglect to claim, or (by the ſtatute 4 Ann. c. 16.) if 
they do not bring an action to try the right, within one year 
after making ſuch claim, and proſecute the ſame with effect, 
all perſons whatſoever are barred of whatever right they may 
have, by force of the ſtatute of non- claim. 


Bur, in order to make a fine of any avail at all, it is ne- 
ceſſary that the parties ſhould have ſome intereſt or eſtate in 
the lands to be affected by it. Elſe it were poſſible that two 
ſtrangers, by a mere confederacy, might without any riſque 
defraud the owners by levying fines of their lands; for it 
the attempt be diſcovered, they can be no ſufferers, but mull 
only remain 27: ffatu quo: whereas if a tenant for life levies 
a fine, it is an abſolute forfeiture of his eſtate to the remain- 
der-man or reverſioner ?, if claimed in proper time. It is 
not therefore to be ſuppoſed that ſuch tenants will frequently 
run ſo great a hazard; but if they do, and the claim is not 
duly made within five years after their reſpective terms ex- 


pire , the eſtate is for ever barred by it. Vet where 2 


ſtranger, whoſe preſumption cannot thus be puniſhed, offi- 
cioully interferes in an eſtate which in no wiſe belongs to him, 


n 3 Rep. 87. D d. 251. 
Co. Litt. 372. q 2 Lev. 52. 


his 
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his fine is of no effect; and may at any time be ſet aſide 
{unleſs by ſuch as are parties ur privies thereunto r) by plead- 
ing that „partes finis nihil habuerunt.” And, even if a te- 
nant for years, who hath only a chattel intereſt, and no free- 
hold in the land, levies a fine, it operates nothing, but is lia- 
able to be defeated by the ſame plea *®. Wherefore, when a 
eſſee for years is diſpoſed to levy a fine, it is uſual for him to 
make a feoffment firſt, to diſplace the eſtate of the rever- 
ſioner t, and create a new freehold by diſſeiſin. And thus much 
for the conveyance or aſſurance by fine: which not only, 
like other conveyances, binds the grantor himſelf, and his 
heirs 3 but alſo all mankind, whether concerned in the tranſ- 
fer or no, if they fail to put in their claims within the time 


allotted by law. 


IV. Tar fourth ſpecies of aſſurance, by matter of record, 
is a common recovery. Concerning the original of which it 
was formerly obſerved e, that common recoveries were in- 
vented by the eccleſiaſtics to elude the ſtatutes of mortmain z 
and afterwards encouraged by the fineſſe of the courts of 
law in 12 Edw. IV. in order to put an end to all fettered 
inheritances, and bar not only eſtates-tail, but alſo all re- 
mainders and reverſions expectant thereon. I am now there- 
fore only to conſider, firſt, the nature of a common reco- 


very; and, ſecondly, it's force and effec. 


1. AND, firſt, the nature of it; or what a common re- 


covery is. A common recovery is ſo far like a fine, that it 


is a ſuit or action, either actual or fictitious : and in it the 
lands are recovered againſt the tenant of the freehold ; which 
recovery, being a ſuppoſed adjudication of the right, binds 
all perſons, and veſts a free and abſolute fee- ſimple in the 


recoveror. A recovery therefore being in the nature of an 
action at law, not immediately compromiſed like a fine, but 
carried on through every regular ſtage of proceeding, I am- 


greatly apprehenſive that it's form and method will not be 
cally underſtood by the ſtudent, who is not yet acquainted 
r Hob. 334. t Hardr. 402. 2 Lev. 52, 


5 5 Rep. 123. Hardr. 401. u Page 117. 271. 
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with the courſe of judicial proceedings; which cannot bo 
thoroughly explained, till treated of at large in the third 
book of theſe commentaries. However I ſhall endeavour to 
ſtate it's nature and progreſs, as clearly and conciſely as! 
can; avoiding, as far as poſlible, all technical terms, and 
phraſes not hitherto interpreted. 

Lr us, in the firſt place, ſuppoſe David Edwards v to 
be tenant of the frechold, and deſirous to ſuffer a common 
recovery, in order to bar all entails, remainders, and rever- 
ſions, and to convey the fame in fee-fimple to Francis 
Golding. To eſtect this, Golding is to bring an action 
againſt him for the lands; and he accordingly ſues out a 
writ, called a praccipe quod reddat, becauſe thoſe were it's 
initial or moſt operative words, when the law proceedings 
were in Latin. In this writ the demandant Golding alleges, 
that the defendant Edwards (here called the tenant) has no 
legal title to the land; but that he came into poſſeſſion of it 
after one Hugh Hunt had turned the demandant out of it“ 
'The ſubſequent proceedings are made up into a record or 
recovery roll 7, in which the writ and complaint of the de- 
mandant are firſt recited : whereupon the tenant appears, 
and calls upon one Jacob Morland, who is ſuppoſed, at 
the original purchaſe, to have warranted the title to the te- 
nant z and thereupon he prays, that the ſaid Jacob Mor- 
land may be called in to defend the title which he ſo war- 
ranted. This is called the voucher, wocatio, or calling of Ja- 
cob Morland to warranty; and Morland is called the vochee. 
Upon this, Jacob Morland, the vouchee, appears, is implead- 
ed, and detends the title, Whereupon Golding, the demand- 
ant, deſires leave of the court to imparl, or confer with 
the vouchce in private; which is (as uſual) allowed him. 
And ſoon afterwards the demandant, Golding, returns to 
court, but Morland the vouchee diſappears, or makes default, 
Vhereupon judgment is given for the demandant, Golding, 
now called the recoveror, to recover the lands in queſtion 
againſt the tenant, Edwards, who is now the recoverec ; 
See appendix, No. V. Y F. 2. 
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and Edwards has judgment to recover of Jacob Morland 
lands of equal value, in recompenſe for the lands fo war- 
ranted by him, and now loſt by his default; which is agree- 
ible to the doctrine of warranty mentioned in the preceding 
chapter . This is called the recompenſe, or recovery in value. 
But Jacob Morland having no lands of his own, being uſu- 
ally the cryer of the court (who, from being frequently thus 
vouched, is called the common vouchbee) it is plain that Ed- 
wards has only a nominal recompenſe for the lands fo reco- 
vered againſt him by Golding; Which lands are now ab- 
ſolutely veſted in the ſaid recoveror by judgment of law, and 
ſeiſin thereof is delivered by the ſheriff of the county. 80 
that this colluſive recovery operates merely in the nature of 
2 conveyance in fee- ſimple, from Edwards the tenant in tail, 
to Golding the purchaſor, 


Tas recovery, here deſcribed, is with a ſingle voucher 
only; but ſometimes it is with double, trelle, or farther 
roucher, as the exigency of the caſe may require. And in- 
deed it is now uſual always to have a recovery with double 
roucher at the leaſt : by firft conveying an eſtate of freehold 
to any indifferent perſon, againſt whom the praccibe is 
brought; and then he vouches the tenant in tail, who 
youches over the common vouchee . For, if a recovery be 
had immediately againſt tenant in tail, it bars only {ſuch eſtate 
in the premiſes of which he is then actually ſeiſed; whereas 
1: the recovery be had againſt another perſon, and the tenant 
in tail be vouched, it bars every latent right and intereſt 
which he may have in the lands recovered . If Edwards 
therefore be tenant of the freehold in poſſeſſion, and John 
Darker be tenant in tail in remainder, here Edwards doth 
firſt vouch Barker, and then Barker vouches Jacob Morland 
the common vouchee; who is always the laſt perton vouched, 
and always makes default : whereby the demandant Golding 
recovers the land agaynſt the tenant Edwards, and Edwards 
recovers a recompenſe of equal value againſt Barker the firſt 
vouchee z who recovers the like againſt Morland the common 


2 pag. 301. 


b Bro. Abr. tit. Taile. 32 Plowd. S. 
Ses appendix, Page xvili. ä 
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vouchee, againſt whom ſuch ideal recovery in value is always | 
8 7 awarded. 


Trrs ſuppoſed recompente in value is the reaſon why the 
iſſue in tail is held to be barred by a common recovery. For, 
if the recoveree ſhould obtain a recompenſe in lands from 
the common vouchee (which there is a poſſibility in contem- 
plation of law, though a very improbable one, of his doing) 
theſe lands would ſupply the place of thoſe ſo recovered from 
him by colluſion, and would deſcend to the iſſuc in tails, 
This reaſon will alſo hold with equal force, as to moſt re- 
mainder- men and reverſioners; to whom the poſtibility will 
remain and revert, as a full recompenſe for the reality, which 
they were otherwiſe ent. tled to: but it will not always hold; 
and therefore, as Pigott ſays , the judges have been even 
aſtuli, in inventing other reaſons to maintain the author: ty 
of recoveries. And, in particular, it hath been ſaid, that, 
though the eſtate-tail is gone from the recoveree, yet it is 
not deſiroyed, but only 7ransferred ; and ſtill ſubſiſts, and will 
ever continue to ſubſiſt (by conſtruction of law) in the re- 
coveror, his heirs, and aſſigns: and, as the eſtate- tall ſo 
continues to ſubſiſt for ever, the remainders or reverſions 
expectant on the determination of ſuch eſtate-tail can never | 
take place. 


To ſuck awkward ſhifts, ſuch ſubtile refinements, and 
ſuch ſtrange reaſoning, were our anceſtors obliged to have 
recourſe, in order to get the better of that {tubborn ſtatute d 
dis, The deſign, for which theſe contrivances were ſet 

on foot, was certainly laudable; the unnvetting the fetter 
ol eſtates- tail, which were attended with a legion of miſchieſs 
to the commonwealth: but, while we applaud the end, we 
cannot but admire the means. Our modern courts of juſtice 
2 indeed adopted a more manly way of treating the ſub- 
jet by conſidering common recoveries in no other ligitt, 
that as the formal mode of conveyance, by which tenant in 
tall is enabled to aliene his lands. But, ſince the ill conſe- 
quences of fettered inheritances are now gencrally ſeen and 

e Dr & St. b. 1. dial. 26. E of com. recov. 13, 14. 
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allowed, and of courſe the utility and expedience of ſetting 
them at liberty are apparent; it hath often been wiſhed, that 
the proceſs of this conveyance was ſhortened, and rendered 


leſs ſubject to niceties, by either totally repealing the ſtatute 


de donis ; which perhaps, by reviving the, old doctrine of con- 
ditional fees, might give birth to many litigations: or by 
yelting in every tenant in tail of full age the ſame abſolute 
ſee-ſimple at once, which now he may obtain whenever he 
pleaſes, by the colluſive fiction of a common recovery; though 
this might poſſibly bear hard upon thoſe in remainder or re- 
verſion, by abridging the chances they would otherwiſe fre- 
quently have, as no recovery can be ſuffered in the intervals 
hetween term and term, which ſometimes continue for near 
five months together : or, laſtly, by empowering the tenant 
in tail to bar the eſtate-tail by a ſolemn deed, to be made in 
term time and enrolled in ſome court of record; winch is hable 
to neither of the other objections, and is warranted not only by 
the uſage of our American colonies, and the deciſions of our 
own-courts of juſtice, which allow a tenant in tail (without fine 


or recovery) to appoint his eſtate to any charizabe uſe ©, but 


alſo by the precedent of the ſtatute? 21 Jac. I. c. 19. which, 


in caſe of a bankrupt tenant in tail, empowers his commiſ- 


honers to ſell the eſtate at any time, by deed indented and en- 
rolled. And if, in ſo national a concern, the emoluments of 
tie officers, concerned in paſſing recoveries, are thought to 
be worthy attention, thoſe might be provided for in the fe2s 
to be paid upon each enrollment. 


2. Tas force and effect of common recoveries may appear, 
from what has been ſaid, to be an abſolute bar not only of all 
eitates tail, but of remainders and reverſions expectant on the 
determination of ſuch eſtates. So that a tenant in tail may, 
by this method of aſſurance, convey the lands held in tail to the 
r2coveror his heirs and aſſigns, abſolutely free and difcharged 
of al! conditions and limitations in tail, and of all remainders 
and reverſions. But, by ſtatute 34 & 35 Hen. VIII. c. 20. no 


gainſt tenant in tail, of the king's gift, whereof 


recovery had ag 


the remainder or reverſion is in the king, ſtiall bar tuch eſtate- 


e See pag. 376. f See pag. 286. tail 
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tail, or the remainder or reverſion of the crown. And by the 
ſtatute 11 Hen. VII. c. 20. no woman, after her huſhang's 
death, ſhall ſuſfer a recovery of lands ſettled on her by her 
huſband, or ſettled on her huſband and her by any of his an. 
ceſtors. And by ſtatute 14 Eliz. c. 8. no tenant for life, of 
any ſort, can ſuſfer a recovery, ſo as to bind them in remain. 
der or reverſion. For which reaſon, if there be tenant for life, 
with remainder 1n tail, and other remainders over, and the 
tenant for life is deſirous to ſuffer a valid recovery; either he, 
or the tenant to the prazcipe by him made, muſt vouch the re- 
mamder-man in tail, otherwiſe the recovery is void: but if he 
does vouch ſuch remainder-man, and he appears and vouches 
the common vouchee, it is then good; for if a man be vouched 
and appears, and ſuffers the recovery to be had againit the 
tenant to the praecipe, it is as effectual to bar the eſlate-tail 
as if he himſelf were the recoveree *. 


IN all recoveries it is neceſſary that the recoveree, or tenant 
to the praccipe, as he 1s uſually called, be actually ſeiſed of the 
ircehold, elſe the recovery is void 5. For all actions, to recover 
the ſciſin of lands, muſt be brought againſt the actual tenant 
of the freehold, elſe the ſuit will loſe it's effect; fince the irec- 
hold cannot be recovered of him who has it not. And, though 
theſe recoverics are in themſelves fabulous and fictitious, vet 
it is neceſſary that there be afores fabulae, properly qualificd, 
But the nicety thought by ſome modern practitioners to be re- 
quiſite in conveying the legal frechold, in order to make a good 
tenant to the praecipe, is removed by the proviſions of the ſta- 
tute 14 Geo II. c. 20. which enacts, with a retroſpect and 
conformity to the antient rule of law ®, that, though the legal 
freehold be veſted in leſſees, yet thoſe who are entitled to the 
next freehold cſtate in remainder or reverſion may make a good 
tenant to the praecipe;—that, though the decd or fine Which 
creates ſuch tenant be ſubſequent to the judgment of recovery, 
yet, if it be in the fame term, the recovery ſhall be valid in 
law;—and that, though the recovery itſelf do not appear to be 
entered, or be not regularly entered, on record, yet the dc 


f Salk, 571. H Pigott. 41, Sc. 4 Burr, ts 11 5e 
8 Pigot. 28. 
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to make a tenant to the praecipe, and declare the uſes of tlie 
recovery, ſhall after a poſſeſſion of twenty years be ſufficient 
evidence, on behalf of a purchaſor for valuable confideration, 
that ſuch recovery was duly fuſfered. And this may ſuilice 
to give the ſtudent a general idea of common recoveries, the 
laſt ſpecies of afſurances by matter of record. 


BEFORE I conclude this head, I muſt add a word concern- 
ing deeds to /ead, or to declare, the uſes of fincs, and of reco- 


reries. For if they be levied or ſuffered without any good 


confideration, and without any uſes declared, they, like other 
conveyances, enure only to the uſe of him who levies or ſuf- 
ſers them i. And if a conſideration appears, yet as the moſt 
uſual fine, “ ſur cognizonce de droit come ceo, Wc.” conveys an 
abſolute eſtate, without any limitations, to the cognizee; and 
as common recoveries do the ſame to the recoveror, theſe aſ- 


ſurances could not be made to anſwer the purpoſe of family 


ſettlements, (wherein a variety of 'uſes and deſignations is very 
olten expedient) unleſs their force and effect were ſubjected to 
the direction ot other more complicated deeds, wherein parti- 
cular uſes can be more particularly expreſſed. The fine or 
recovery itſelf, like a power once gained in mechanics, may 
be applied and directed to give efficacy to an infinite variety 
of movements, in the vaſt and intricate machine of a volu- 
minous family ſettlement, And, if theſe deeds are made pre- 
vious to the fine or recovery, they are called decds to leu the 
uſes; if ſubſequent, deeds to declare them. As, if A tenant 
in tail, with reverſion to himſelf in fee, would ſettle his eſtate 
on B for life, remainder to C in tail, remainder to D in fee; 
this is what by law he has no power of doing eſfectually, while 
his own eſtate-tail is in being. He therefore uſualiy, after 
making the ſettlement propoſed, covenants to levy a fine (or, 


-v 


there be any intermediate remainders, to ſuffer a recovery) 


to E, and directs that the ſame ſhall enure to the uſes in ſuch - 


ſettlement mentioned. This is now a deed to lead the uſes 

of the fine or recovery; and the fine when levied, or recovery 

en ſuſfered, ſhall enure to the uſes ſo ſpecified and no other. 

vr though E, the cognizee or recoveror, hath a fee-ſimple 
i Dyer, 18. 
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veſted in himſelf by the ſine or recovery; yet, by the opera. 
tion of this deed, he becomes a mere inſtrument or conduit. 
pipe, ſeiſed only zo the vſe of B, C, and D, in ſucceſſive order: 
which ule is executed immediately, by force of the ſtatute of 
uſes*. Or, if a fine or recovery be had without any previous 
ſeitlement, and a deed be ofterwwards made between the parties, 
&eclaring the uſes to which the ſame ſhall be applied, this wil 
be equally good, as if it had been expreſsly levied or ſuffered 
in conſequence of a deed directing it's operation to thoſe par. 
ticular uſes. For by ſtatute 4 & 5 Ann. c. 16. indentures to 
declare the uſes of fines and recoveries, made after the fines 
and recoveries had and ſuffered, ſhall be good and effectual in 
law, and the fine and recovery ſhall enure to ſuch uſes, and 
be eſteemed to be only in truſt, notwithſtanding any doubt 
that had ariſen on the ſtatute of frauds 29 Car. II. c. 3. t 


the contrary. 


k This doctrine may perhaps be more 
clearly illuſtrated by example. In the 
deed or marriage ſettlement in the ap- 
pendix, N. II. §. 2. we may ſuppoſe 
the lands to have been originally ſettled 
en Abraham and Cecilia Barker for life, 
remainder to John Barker in tail, with 
divers other remainders over, reverſion 
to Cecilia Barker in fee; and now in- 
tended to be ſettled to the ſeveral uſes 
therein expreſſeg, wiz. to Abraham and 
Cecilia Barker till the marriage of John 
Barker with Katherine Edwards, and 
then to John Barker for life; remainder 
to truſtees to preſerve the contingent re- 
mainders; remainder to his wife Kathe- 
rine for life, for her jointure; remainder 
to other truſtees, for a term of five hun- 
dred years; remainder to the firſt and 
other ſons of the marriage in tail; re- 
mainder to the daughters in tall 5 re- 
mainder to John Barker in tail; remain- 
der to Cecilia Barker in fee. Now it is 


neceſſary, in order to bar the eſtate tail 
of John Barker, and the remainders ex. 
pectant thereon, that a recovery be ſuf- 
fered of the premiſes: and it is thought 
proper (for though uſual, it is by no means 
neceſſary: fee Forreſter. 167.) that inor- 
der to make a good tenant of the freehold, 
or tenant to the praecipe, during the co. 
verture, a fine ſhould be levied by Abia- 
ham, Cecilia, and John Barker; and that 
the recovery itſelf be ſuffered againſt this 
tenant to the praecipe, who ſhall vouch 
John Barker, and thereby bar his eſtate- 
tail, and become tenant to the fee-ſimpie 
by virtue of fuch recovery: the uſes of 
which eſtate, ſo acquired, are to bethol: 
expreſſed in this deed. Accordingly the 
parties covenant to do theſe ſeveral acts: 
(ſee pag. viii.) and in confequence there- 
of the fine and recovery are had and ſut- 
fered (No. IV. and No. V.) of which 
this conveyance is a deed to {od !it 
uſes. 


CHAPTER THE TWENTY-SECOND. 


CUS ENG 


E are next to conſider aſſurances by ſpecial cuſtom, 
obtaining only in particular places, and relative on! 

to a particular ſpecies of real property. This therefore is a 
rery narrow title; being confined to copyhold lands, and 
uch cuſtomary eſtates, as are holden in antient demeſne, or 


| tai in manors of a ſimilar nature: which, being of a very pecu- 
. liar kind, and originally no more than tenancies in pure or 
yueht pririleged villenage, were never alienable by deed ; for, as 
ws that might tend to defeat the lord of his figniory, it is there- 
mor- 1 . 

hold, fore a forfeiture of a copyhold a. Nor are they transferrable 
i co. by matter of record, even in the king's courts, but only in 
pp: the court baron of the lord. The method of doing this is 
me fencrally by ſurrender ; though in ſome manors, by ſpecial 
youch cuſtom, recoveries may be ſuffered of copyholds ® : but theſe 
* differing in nothing material from recoveries of free land, 
fs of hre only that they are not fuffered in the king's courts, but 
thi: in the court baron of the manor, I ſhall confine myſelf to 
a conveyances by ſurrender, and their conſequences. 

there- 

= WURRENDER, ſurſcrmrodaitio, is the yielding up of the eſtate 


bj the tenant into the hands of the lord, for ſuch purpoſes 
in the ſurrender are exygeſſed. As, it may be, to the uſe 
nd behoof of A and his heirs; to the uſe of his own will; 
and the like. The proceſs, in moſt manors, is, that the 


ad ths 


2 Litte §. 74. 6 b Moor. 637. 
tenant 
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tenant comes to the ſteward, either in court, (or, if the cu. 
tom permits, out of court) or elſe to two cuſtomary tenan: 
of the ſame manor, provided there be alſo a cuſtom to warrant 
it; and there by delivering up a rod, a glove, or other ſym- 

bol, as the cuſtom directs, oſs into the hands of the lord, 

by the hands and acceptance of his ſaid ſteward, or of 1 
ſaid two tenants, all his intereſt and title to the eſtate; in 
truſt to be again granted out by the lord, to ſuch perſons aud 
for ſuch uſes as are named in the ſurrender, and the cuſtom 
of the manor will warrant. If the ſurrender be made on: ef 
court, then, at the next or ſome ſubſequent court, the jury 

or homage mult preſent and find it upon their oaths ; which 
preſentment is an information to the lord or his ſteward of 
what has been tranſacted out of court. Immediately upon 
ſuch ſurrender in court, or upon preſentment of a ſurrender 
made out of court, the lord by his ſteward grants the ſame 
land again to cy que tiſe, (who is fometimes, though rather 
impr operly, called the ee e to hold by tie antient 
rents and cuſtomary ſervices z and thereupon admits him 
tenaut to the copyhold, according to the form and effect of 
the ſurrender, which mult be ex cactly purſued. And this i 
done by delivering up to the new tenant the rod, or glove, or 
the like, in the name, and as the ſymbol, of corporal ſeiſi 
of the lands and tepements. Upon which admiſſion he pays 
a fine to the lord aò : ording to the cuſtom of the manor, al 


takes the oath of fealty. 


Ix this brief abſtract of the manner of transferring copyhold 
eſtates we may plainly trace the viſible footſteps of the feodil 
inſtitutions. The ſief, being of a baſe nature and 2 5 
unalienable without the knowlege and conſent of the lori 
For this purpoſe it is reſigned up, or ſurrendered into his 
hands. Cuſtom, and the indulgence of the law, which fe 
yours liberty, has now given Ppt tenant a right to name tus 
ſucceſſor; but formerly it was far otherwiſe. And Jam apt 
to ſuſpect that this right is of much the ſame antiquity \ with 
the introduction of uſes with reſpect to frechold lands: : for 
the alicnce of a copy hold had merely jus rduciarium, for which 


there 
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there was no remedy at law, but only by /b-pena in chan- 
cery ©. When therefore the lord had accepted a ſurrender of 
his tenant's intereſt, upon confidence to re-grant the eſtate to 
another perſon, either then expreſsly named or to be afterwards 
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named in the tenant's will, the chancery inforced this truſt as 


a matter of conſcience z which juriſdiction, though ſeemingly 
new in the time of Edward IV 4, was generally acquieſced in, 
as it opened the way for the alienation of copyholds, as well as 
of freehold eſtates, and as it rendered the 2% of them both 
equally deviſable by teſtament. Yet even to this day, the 


new tenant cannot be admitted but by compoſition with the 


lord, and paying him a fine by way of acknowlegement for 
the licence of alienation. Add to this the plain feodal inveſti- 
ture, by delivering the ſymbol of ſeiſin in preſence of the other 
tenants in open court; “ grad hoſia vel aliud corporeum quid- 
« /ibet porrigitur a domino fe invetiiuram facere dicente ; quae 
« {altem coram ducous vaſallis foletuniter fieri debet e:“ and, to 
crown the whole, the oath of fealty is annexed, the very bond 
of feodal ſubjection. From all which we may fairly conclude, 
that, had there been no other evidence of the fact in the reſt 
of our tenures and eſtates, the very exiſtence of copyholds, 
and the manner in which they are transferred, would incon- 
teſtably prove the very univerſal reception, which this northern 
ſyſtem of property for a long time obtained in this iſland; and 


which communicated itſelf, or at leaſt it's ſimilitude, even to 


our very Hleins and bondmen. 


Tais method of conveyance is fo eſſential to the nature of 


a copyhold eſtate, that it cannot properly be transferred by 
any other aſſurance. No ſeoitment or grant has any opera- 
tion thereupon. It I would exchange a copyhold eſtate with 
another, J cannot do it by an ordinary deed of exchange 
at the common law; but we mult ſurrender to each other's 
uſe, and the lord will admit us accordingly. If I would 
dleviſe a copyhold, I muit ſurrender it to the ute of ray laſt 
will and teſtament; and in my will I muſt declare my in- 


e Cro. Jac. 568. 


Ero. Abr. tit, Tenant. per capie. ic. 
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tentions, and name a deviſee, who will then be entitled to 
admiſſion f. A fine or recovery had of copyhold lands in the 
king's court may indeed, if not duly reverſed, alter the tenure 
of the lands, and convert them into frank fee &, which is de- 
fined in the old book of tenures b to be « land pleadable at the 
c common law: but upon an action on the caſe, in the nature 
of a writ of a deceit, brought by the lord in the king's court, 
| ſuch fine or recovery will be reverſed, the lord will recover 
his juriſdiction, and the lands will be reitored to their former 
{tate of copyhold i. | 


Ix order the more clearly to apprehend the nature of this 
peculiar aſſurance, let us take a ſeparate view of it's ſeveral 
parts; the ſurrender, the preſentment, and the admittance, 


1. A SURRENDER, by an admittance ſubſequent whereto 
the conveyance is to receive it's perfection and confirmation, 
is rather a manifeſtation of the alienor's intention, than a 
transfer of any intereſt in poſſeſſion. For, till admittance of 
ceſtuy que uſe, the lord taketh notice of the ſurrenderor as his 
tenant; and he ſhall receive the profits of the land to his own 
uſe, and ſhall diſcharge all ſervices due to the lord. Yet the 
intereſt remains in him not abſolutely, but /#6 modo; for he 
cannot paſs away the land to any other, or make it ſubject 
to any other incumbrance than it was ſubject to at the time 
of the ſurrender, But no manner of legal intereſt. is veſted 
in the nominee before admittance. If he enters, he is a treſ- 
paſſer, and puniſhable in an action of treſpaſs : and if he ſur- 
renders to the uſe of another, ſuch ſurrender is merely void, 
and by no matter ex po? facto can be confirmed. For though 
he be admitted in purſuance of the original ſurrender, and 
thereby acquires afterwards a ſufficient and plenary intereſt as 
abſolute owner, yet his ſecond ſurrender previous to his own 
admittance is abſolutely void ab 177; becauſe at the time of 
ſuch ſurrender he had but a poſſibility of an intereſt, and could 
therefore transfer nothing: and no ſubſequent admittance can 


f Co. Copyh. §. 36. h . tenir en franke Fe. 
g Old Nat. Breu. t. briefe de redo i Sce Vol. III. p- 100“. 
clause. F. N. B. I Jo g 
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nake an act good, which was ab initio void. Yet, though 
upon the original ſurrender the nominee hath but a poſſibility, 
is however ſuch a poſſibility, as may whenever he pleaſes be 
duced to a certainty : for he cannot either by force or fraud 
be deprived or deluded of the effect and fruits of the ſurrender; 
lat if the lord refuſe to admit him, he is compellable to do it 
by a bill in chancery, or a mandamus ©: and the ſurrenderor 
en in no wiſe defeat his grant; his hands being for ever 
bound from diſpoſing of the land in any other way, and his 
mouth for ever ſtopped from revoking or countermanding his 
2 own deliberate aCt !. | 


i 2. As to the preſentment : that, by the general cuſtom of 
manors, is to be made at the next-court baron immediately 
ater the ſurrender z but by /pecral cuſtom in ſome places it will 


0 be good, though made at the ſecond or other ſubſequent court. 
J Andit is to be brought into court by the /ame perſons that took 

, the ſurrender, and then to be preſented by the homage; and in 
of all points material muſt correſpond with the true tenor of the 
Us ſurrender itſelf. And therefore, if the ſurrender be conditional, 
+: nd the preſentment be abſolute, both the ſurrender, preſent- 
AG nent, and admittance thereupon, are wholly void m: the ſur- 
he ender, as being never truly preſented; the preſentment, as 
ed king falſe 3 and the admittance, as being founded on fuch 
By ntrue preſentment. If a man ſurrenders out of court, and 
bed lies before preſentment, and preſentment be made after his 
ef eath, according to the cuſtom, this is ſufficient . So too, if 
— ij que uſe dies before preſentment, yet, upon preſentment 
yy ade after his death, his heir according to the cuſtom ſhall be 
” mitted. The ſame law is, if thoſe, into whoſe hands the 
- a render is made, die before preſentment; for, upon ſufficient 
52 roof in court that ſuch a ſurrender was made, the lord ſhall 
8 1 : compelled to admit accordingly. And if the ſteward, the 
11 nants, or others into whoſe hands ſuch ſurrender is made, 


rule or neglect to bring it in to be preſented, upon a peti- 
on preferred to the lord in his court baron, the party grieved 
all find remedy. But if the lord will not do him right and 


© 2 Roll. Rep. 107. . Co. Copyh. 40. 


nabe Copyh. F. 39. n Co, Litt. 62. 
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juſtice, he may ſue both the lord, and them that took the 
ſurrender, in chancery, and ſhall there find relief o. 


3. ADMITTANCE is the laſt ſtage, or perfection, of copy. 
hold aſſurances. And this is of three ſorts : firſt, an admit. 
tance upon a voluntary grant from the lord; ſecondly, n 
admittance upon ſurrender by the former tenant; and, thirdly, 
an admittance upon a deſcent from the anceſtor. 


Ix admittances, even upon a voluntary grant from the lord 
when copyhold lands have eſcheatedorreverted to him, the lord 
is conſidered as an inſtrument. For, though it is in his poyer 
to keep the lands in his own hands, or to diſpoſe of them at li 
pleaſure, by granting an abſolute fee-fimple, a freehold, or; 
chattel intereſt therein; and quite to change their nature from 
copyhold to ſocage tenure, ſo that he may well be reputed ther 
abſolute owner and lord; yet if he will {till continue to dif. 
poſe of them as copyhold, he is bound to obſerve the antient 
cuſtom preciſely in every point, and can neither in tenure nor 
eſtate introduce any kind of alteration; for that were to create 
a new copyhold: wherefore in this reſpect the law accounts 
him cuſtom's inſtrument. For if a copyhold for life falls ind 
the lord's hands, by the tenant's death, though the lord mij 
deſtroy the tenure and enfranchiſe the land, yet if he grant 
it out again by copy, he can neither add to nor diminiſh tit 
antient rent, nor make any the minuteſt variation in other 
reſpects v; nor is the tenant's eſtate, ſo granted, ſubject v 
any charges or incumbrances by the lord 9. 


In admittances upon ſurrender of another, the lord is tot 
intent reputed as owner, but wholly as an inftrument : and 
the tenant admitted ſhall likewiſe be ſubjeCt to no charges d 
incumbrances of the lord; for his claim to the eſtate is ſoleh 


under him that made the ſurrender ' r. 


Axp, as in admittances upon ſurrenders, fo in admit 
tances 1 an deſcents by the death of the anceſtor, thc jor 


o Co. Copyh. F. 40. 48 Rep. 63. 


P Co, Copyn, 8. 41. r 4 Rep. 27. Co. Lit. 59 : 
| 
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the is uſed as a mere inſtrument; and, as no manner of intereſt 
paſſes into him by the ſurrender or tlie death of his tenant, 
ſo no intereſt paſles out of him by the act of admittance. 
OPJ- And therefore neither in the one caſe, nor the other, is any 


mit- reſpect had to the quantity or quality of the lord's eitate in the 

„ M manor. For whether he be tenant in fee or for years, whether 

rdly, he be in poſſeſſion by right or by wrong, it is not material; 
fnce the admittances aw by him ſhall not be impeached 
on account of his title, becauſe they are judicial, or rather 

lord, miniſterial, acts, which every lord in poiitihon is bound to 

lor perform *. 

ower 

at l AnwiTTANCEs, however, upon ſurrender differ from 

* almittances upon deſcent in this: that by ſurrender nothing 

from 


s veſted in ce/tuy que uſe before admittance, no more than 
in voluntary admittances; but upon deſcent the heir is 
tenant by copy immediately upon the death of his anceſtor : 
not indeed to all intents and purpoſes, for he cannot be 
ſworn on the homage nor maintain an action in the lord's 
court as tenant ; but to moſt intents the law taketh notice 
of him as of a perfect tenant of the land inſtantly upon the 
death of his anceſtor, eſpecially where he is concerned with 
any ſtranger. He may enter into the land before admit- 
tance ; may take the profits; may puniſh any treſpaſs done 

upon the ground* ; nay, upon ſatisfying the lord for his 
ime due upon the W may ſurrender into the hands of 
the lord to whatever uſe he pleaſes. For which reaſons we 
my conclude, that the admittance of an heir is principally 
I"r the benefit of the lord, to intitle him to his fine, and not 
o much neceſſary for the ſtrengthening and comple. ing the 
len's title. Hence indeed an obſervation might ariſe, that 
[the benefit, which the heir is to receive by the admittance, 
not equal to the charges of the fine, he will never come in 
nd be admitted to his copyhold in court; and fo the lord 
lay be defrauded of his fine. But to this we may reply in 


their 
0 Cite 
ntient 
re nor 
create 
*0unt3 
s into 
d maf 
grant 
{ the 
other 


ec 0 
d 


4 Rep. 27. 1 Rep. 140. t 4 Rep. 23. 


A4 2 the 


. 


— 

Es — * 3 

> NR - — 3 — aL 
a — 


— 
* 


© 


I 


_ * x - — 3 " 4 
a * 3 N 1 
3 n PA. A S —_ 
a ; 5 = 
Xs . 
—.— —— IT - — —_ 
en ag ny : 5 


1 ks 
RE 
2 eld o + 23; * 8 
— — — — 
I ne Sun r >> 2 — Dn" 


hs 
- 
= E 
— 
— — 


_— — ——  @O 


. Sr 1 


— 


— 
= COIN 
I, a Wn s 

a 

— * 

— N — — 
_- — 
— — —_— 
& --# Dei” In 
2 

BETS J 

III 


5 8 
* 


= 
2 
— - 
2 
= Gs BP 
2 


2 

= I 3 
N 
r 


2 


= WG 


" eT 
he 
* 


TD 41 2 . _ 
> * N 
* — * .25 * ” - 
_ 4g = 
— 
4 —. - 


4972 The RIGHTS Bock Il. 


the words of fir Edward Coke, J aſſure myſelf, if it 
c were in the election of the heir to be admitted or not 
c to be admitted, he would be beſt contented without 
« admittance; but the cuſtom in every manor is in this 

cc point compulſory. For, either upon pain of forfeiture 
ce of their copyhold, or of incurring ſome great penalty, 
<« the heirs of copyholders are inforced, in every manor, to 
« come into court and be admitted according to the cuf. 
« tom, within a ſhort time after notice given of their an. 
tc ceſtor's deceaſe.” 


u Copyh. F. 41. 
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CHAPTER THE TWENTY-THIRD, 


or ALIENATION By DEVISE. 


HE laſt method of conveying real property, is by deviſe, 

or difpoſition contained in a man's laſt will and teſta- 
ment. And, in conſidering this ſubject, I ſhall not at pre- 
ſent inquire into the nature of wills and teſtaments, which are 
more properly the inſtruments to convey perſonal eſtates; but 
only into the original and antiquity of deviſing real eſtates by 
will, and the conſtruction of the ſeveral ſtatutes upon which 
that power is now founded. 


Ir ſeems ſufficiently clear, that, before the conqueſt, lands 
were deviſable by will *. © But, upon the introduction of 
the military tenures, . the reſtraint of deviſing lands natu- 
rally took place, as a branch of the feodal doctrine of non- 
alienation without the conſent of the lord. And ſome have 
queſtioned, whether this reſtraint (which we may trace even 
irom the antient Germans ©) was not founded upon truer 
principles of policy, than the power of wantonly diſinheriting 


the heir by will, and transferring the eſtate, through the 


dotage or caprice of the anceſtor, from thoſe of his blood to 
utter ſtrangers. For this, it is alleged, maintained the bal- 
lance of property, and prevented one man from growing too 
big or powerful for his neighbours ; ſince it rarely happens, 


Wright of tenures. 172. Cc Tacit. de mare Germ. c. 21. 
b See Page 57 
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that the ſame man is heir to many others, though by art and 
management he may frequently become their deviſee. "Thus 
the antient law of the Athenians directed that the eſtate of 
the deceaſed ſhould always deſcend to his children; or, on 
failure of lineal deſcendants, ſhould go to the collatera] re. 
lations : which had an admirable effect in keeping up equa. 
lity and preventing the accumulation of eſtates. But whey 
Solon“ made a flight alteration, by permitting them (though 

only on failure of luc) to diſpoſe of their lands by teſt. 
ment, and deviſe away eitates from the collateral heir, thi; 
ſoon produced an exceſs of wealth in ſome, and of poverty in 
others: which, by a natural progreſſion, firſt produced po. 
pular tumults and diſſentions; and theſe at length ended in 
tyranny, and the utter extinction of liberty; which waz 
quickly followed by a total ſubverſion of their {tate and nz. 


tion. On the other hand, it would now ſeem hard, on a- 


count of ſome abuſes, (which are the natural conſcquence 
of free agency, when coupled with human infirmity) to de- 
bar the owner of lands from diſtribating them after his death, 
as the exigence of his family affairs, or the juſtice due to his 
creditors, may perhaps require, And this power, if pru- 
dently managed, has with us a peculiar propriety ; by pre. 
venting the very evil which reſulted from Solon's inſtitution 
the too great accumulation of property: which is the n- 
tural conſequence of our doctrine of ſucceſſion by oy 
geniture, to which the Athenians were ſtrangers. Of th 
accumulation the ill effects were ſeverely felt even in A 
feodal times: but it ſhould always be ſtrongly diſcoura ged in 
a commercial country, whoſe welfare depends on the number 
of moderate fortunes engaged in the extenſion of trade. 


HowEveER this be, we find that, by the common law of 
England fince the conqueſt, no eſtate, greater than for tem 
of years, could be FEY of by teſtament e; except only in 
Kent, and in ſome antient burghs, and a few particular 
manors, wire their Saxon immunities by ſpecial i: adulgen 


ſubſiſted fo And though the feodal reſtraint on alie: 14108 


d Plutarch. in vita Sclone s Litt, §. 167. 1 Inſt. 1II. 
e 2 Init. 70 
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by deed vaniſhed very early, yet this on wills continued for 
ſome centuries after; from an apprehenſion of infirmity and 
impoſition on the teſtator in extremis, which made ſuch de- 
viſes ſuſpicious 5. Beſides, in deviſes there was wanting that 
general notoriety, and public deſignation of tlie ſuccetibe, 
which in deſcents is apparent to the neighbourhood, and 
which the ſimplicity of the common law always required in 
every transfer and new acquiſition of property. 


Bur when eccleſiaſtical ingenuity had invented the doc- 
trine of uſes, as a thing diſtinct from the land, uſes began to 
be deviſed very frequently, and the deviſee of the uſe could 


in chancery compel it's execution. For it is obſerved by 
' Gilbert ;, that, as the popith clergy then generally ſate in the 


court of chancery, they conſidered that men are moſt lib. ral 
when they can enjoy their poſſeſhons no longer: and there- 


fore at their death would chooſe to diſpoſe of them to thoſe, 


who, according to the ſuperſtition of the times, could inter- 
cede for their happineſs in another world. But, when the 
ſtatute of uſes * had annexed the poſſeſſion to the uſe, theſe 
uſes, being now the very land itſelf, became no longer devi- 
fable : which might have occaſioned a great revolution in 
the law of deviſes, had not the ſtatute of wills been made 
about five years after, viz. 32 Hen. VIII. c. 1. explained by 
34 Hen. VIII. c. 5. which enacted, that all perſons being 
ſeiſed in fee-ſimple (except feme-coverts, infants, ideots 
and perſons of nonſane memory) might by will and teſta- 
ment in writing deviſe to any other perſon, except to bodies 
corporate, two-thirds of their lands, tenements and here- 
ditaments, held in chivalry, and the whole of thoſe held in 
ſocage: which now, through the alteration of tenures by 
the ſtatute of Charles the ſecond, amounts to the whole of 
their landed property, except their copyhold tenements. 


CorpoRaTIONs were excepted in theſe ſtatutes, to prevent 
the extenſion of gifts in mortmain ; but now, by conſtruction 
of the ſtatute 43 Eliz. c. 4. it is held, that a deviſe to a cor- 
poration for a charitable uſe is valid, as operating in the nature 


3 Glanv. J. 7. c. 1. 5 j on deviſes. 7. 
5 Plowd. 414. | i 27 Hen, VIII. c. 10. Sce Dyer. 143» 
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of an appointment, rather than of a beqgueſl. And indeed the 
piety of the judges hath formerly carried them great lengthy 
in ſupporting ſuch charitable uſes *; it being held that the 
ſtatute of Elizabeth, which favours appointments to charities, 
ſuperſedes and repeals all former ſtatutes l, and ſupplies all de- 
fects of aſſurances ® : and therefore not only a deviſe to a cor. 
poration, but a deviſe by a copyhold tenant without ſurrender. 
ing to the uſe of his will!, and a deviſe (nay even a ſettlement) 
by tenant in tail without either fine or recovery, if made to a 
charitable uſe, are good by way of appointment ®. 


Wrrz regard to deviſes in general, experience ſoon ſhewed 
how difficult and hazardous a thing it is, even in matters of 
public utility, to depart from the rules of the common law; 
which are ſo nicely conſtructed and ſo artificially connected 
together, that the leaſt breach in any one of them diforders 
for a time the texture of the whole. Innumerable frauds and 
perjuries were quickly introduced by this parliamentary me- 
thod of inheritance : for ſo looſe was the conſtruction made 
upon this act by the courts of law, that bare notes in the 
hand-writing of another perſon were allowed to be good will 
within the ſtatute 7. To remedy which, the ſtatute of frauds 
and perjuries, 29 Car, II. c. 3. directs, that all deviſes of lands 
and tenements ſhall not only be in writing, but ſigned by the 
teſtator, or ſome other perſon in his preſence, and by his ex- 
preſs direction ; and be ſubſcribed, in his preſence, by three 
or four credible witneſſes. And a ſolemnity nearly ſimilar 1s 
requiſite for revoking a deviſe by writing; though the ſame 
may be alſo revoked by burning, cancelling, tearing, or obli- 
terating thereof by the deviſor, or in his preſence and with his 
conſent: as likewiſe impliedly, by ſuch a great and intire al- 
teration in the circumſtances and ſituation of the deviſor, as 
ariſes from marriage and the birth of a child 9, 


Ix the conſtruction of this laſt ſtatute, it has been adjudged 
that the teſtator's name, written with his own hand, at the 


k Ch. Prec. 272. P Dyer. 72. Cro. Eliz. 100. 

1 Gilb. Rep. 45, 1 P. Wms. 248, 4 Chriſtopher v. Chriſtopher, Scacch, 
m Duke's charit. uſes. 84. 6 Jul. 1771. Spragge v. Stone, at the 
n Moor. 890. Cockpit, 27 Mar. 1773. by Wilmot, 


o 2 Vern, 453. Ch. Prec. 16. de Grey, and Parker. See page 502. 
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beginning of his will, as, « I John Mills do make this my 
« Jaſt will and teſtament,” is a ſufficient ſigning, without 
any name at the bottom ; though the other is the ſafer way. 
It has alſo been determined, that though the witneſſes muſt 
all ſee the teſtator ſign, or at leaſt acknowlege the ſigning, 
yet they may do it at different times”. But they muſt all 
ſubſcribe their names as witneſſes i his preſence, leſt by any 
poſſibility they ſhould miſtake the inſtrument *, And, in 
one caſe determined by the court of king's-bencht, the 
judges were extremely ſtrict in regard to the credibility, or 
rather the competency, of the witneſſes: for they would not 
allow any legatee, nor by conſequence a creditor, where the 
legacies and debts were charged on the real eſtate, to be a 
competent witneſs to the deviſe, as being too deeply con- 
cerned in intereſt not to with the eſtabliſhment of the will; 
for, if it were eſtabliſhed, he gained a ſecurity for his legacy 
or debt from the real eſtate, whereas otherwiſe he had no 
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claim but on the perſonal aſſets. This determination how : 

ever alarmed many purchaſors and creditors, and threatened ; By 

to ſhake molt of the titles in the kingdom, that depended on 74 
deviſes by will. For, if the will was atteſted by a ſervant to | BU 
whom wages were due, by the apothecary or attorney whoſe f 7 
very attendance made them creditors, or by the miniſter of "i 
the pariſh who had any demand for tithes or eccleſiaſtical | Wy 
dues, (and theſe are the perſons moſt likely to'be preſent in ne” 
the teſtator's laſt illneſs) and if in ſuch caſe the teſtator had mw. 
charged his real eſtate with the payment of his debts, the 5 
whole will, and every diſpoſition therein, ſo far as related to 1 
5 . 99 7A 
real property, were held to be utterly void. This occaſioned „ 
the ſtatute 25 Geo. II. c. G. which reſtored both the compe- 6 
tency and the credit of ſuch /egatees, by declaring void all =. 
legacies given to witneſſes, and thereby removing all poſſibi- 2 
lity of their intereſt affecting their teſtimony. The fame 751M 
ſtatute likewiſe eſtabliſhed the competency of creditors, by x 9 
directing the teſtimony of all ſuch creditors to be admitted, Wo 
” but leaving their credit (like that of all other witneſſes) to | 9 
ot, ; 4-4 Lev Is 3 1P. Wus. 740. 7 
zo r Freem. 486. 2 Ch, Caf. 109. Pr. t Stra. 1253. 7 
1g Ch. 185. ö 5 

be 
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be conſidered, on a view of all the circumſtances, by the court 
and jury before whom ſuch will ſhall be conteſted. And in a 


much later caſe * the teſtimony of three witneſſes, who were 


creditors, was held to be ſufficiently credible, though the land 
was charged with the payment of debts ; and the reaſons given 
on the former determination were ſaid to be inſuſhcient. 


ANOTHER inconvenience was found to attend this new 
method of conveyance by deviſe; in that creditors by bond 
and other ſpecialties, which affected the heir provided he had 
aſſets by deſcent, were now defrauded of their ſecurities, not 
having the ſame remedy againſt the deviſee of their debtor, 
To obviate which, the ſtatute 3 & 4 W. & M. c. 14. hath 
provided, that all wills, and teſtaments, limitations, diſpo- 
ſitions, and appointments of real eſtates, by tenants in fee- 
ſimple or having power to diſpoſe by will, ſhall (as againſt 
ſuch creditors only) be deemed to be fraudulent and void: 
and that ſuch creditors may maintain their aCtions jointly 
againſt both the heir and the deviſee. 


A WILL of lands, made by the permiſſion and under the 
control of theſe ſtatutes, is conſidered by the courts of law 
not ſo much in the nature of a teſtament, as of a conveyance 
declaring the uſes to which the land ſhall be ſubject : with 
this difference, that in other conveyances the actual /b/crip- 
tion of the witneſſes is not required by law ”, though it is 
prudent for them ſo to do, in order to aſſiſt their memory 
when living, and to ſupply their evidence when dead; but in 
deviſes of lands ſuch ſubſcription is now abſolutely neceſſary 
by ſtatute, in order to identify a conveyance, which in it's 
nature can never be ſet up till after the death of the deviſor. 
And upon this notion, that a deviſe affecting lands is merely 
a ſpecies of conveyance, is founded this diſtinction between 


ſuch deviſes and teſtaments of perſonal chattels; that the lat- 


ter will operate upon whatever the teſtator dies poſſeſſed of, 
the former only upon ſuch real eſtates as were his at the time 
of executing and publiſhing his will Wherefore no after- 


u M. 31 Geo. II. 4 Bur. I. 430. * IP, Ws. 575. 11 Mod. 148. 
1 See pag. 307, zo. - 


purchaſed 


Ch. 23. r Fun | 379 1 
Wn 
rt purchaſed lands will paſs under ſuch deviſe V, unleſs, ſubſe- þ i 9 
a quent to the purchaſe or contract *, the deviſor republiſhes | IN 
re his will. 5 1 
d 1 
en Wł have now conſidered the ſeveral ſpecies of common Wit 
aſſurances, whereby a title to lands and tenemeiſts may be Tt 9 
transferred and conveyed from one man to another. But, c — 
on before we conclude this head, it may not be improper to take 1 A 
ud notice of a few general rules and maxims, which have been "11; 
au laid down by courts of juſtice, for the conſtruction and ex- 1 
ot polition of them all. Theſe are, pot j 
- 9 
th 1. Tha the conſtruction be favourable, and as near the 1 
we minds and apparent intents of the parties, as the rules of law «Hg | 
” will admit d. For the maxims of law are, that © werba in- 1 
il « fentioni debent inſervire;“ and © benigne interpretamur char= 5 1 
d: « tas propter Jrmplicitatem laicorum.” And therefore the con- N ö 
ty ſtruction muſt -alſo be reaſonavle, and agreeable to common 4 | 
underſtanding © "2G 
he 2. Taar quoties in verbis nulla eff ambiguitas, ibi nulla ex- ; 1 
5 pifitio contra verba fienda ęſt * ; but that, where the intention is | ml 
. clear, too minute a ſtreſs be not laid on the ſtrict and preciſe N ; 
, . ſignification of avords ; nam qui haeret in litera, haeret in cor= 2 ö 1 
1 tice. Therefore, by a grant of a remainder a reverſion may +" 
a7 well paſs, and e conwerſo ® And another maxim of law is, = 
25 that “ mala grammatica nom vitiat chartam s“ neither falſe | . 9, 
_ Engliſh nor bad Latin will deſtroy a deed f. Which perhaps —_ 
- a claſhcal critic may think to be no unneceſſary caution. "Hh 
cons 3. Twar the conſtruction be made upon the entire deed, ke | 
ely and not merely upon disjointed parts of it. Nam ex ante- Ip 4 
- * cedentibus et conſequentibus fit optima interpretatio 8. And | 4 
at- my: 
of, Moor. 255. II Mod. 127. d 2 Saund. 157. . 7 
me 1 Ch. Caf. 30. 1 Ch. Cafe 144. e Hob. 27. "Fl 
: a Salk. 238. f 10 Rep. 133... Co. Litt. 223. th 
er- b And. 60. 2 Show. 334. # Wt 
1 + 1 Pulſtr, 175, Hob. 304. 2 1 Bulſtr. 101. TY 
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therefore that every part of it, be (if poſſible) made to take 
effect; and no word but what may operate in ſome ſhape or 
other b. « Nam verba debent . cum Secfu, ut res magis 


« walcat quem pereat ?. 1 


4. THar the deed be hoy moſt ſtrongly againſt him that 
is the agent or contractor, and in favour of the other party, 
« Verba fortius accipiuntur contra proferentem.” As, if tenant 
in fee-ſimple grants to any one an eſtate for life, generally, 
it ſhall be conſtrued an eſtate for the life of the grantee, 
For the principle of ſelf-preſervation will make men ſuffi. 
ciently careful, not to prejudice their own intereſt by the too 
extenſive meaning of their words : and hereby all manner of 
deceit in any grant is avoided ; for men would always affect 
ambiguous and intricate expreſſions, provided they were after. 
wards at liberty to put their own conſtruction upon them. 
But here a diſtinction mult be taken between an indenture 
and a deed-poll : for the words of an indenture, executed by 
both parties, are to be conſidered as the words of them both; 
for, though delivered as the words of one party, yet they are 
not his words only, becauſe the other party hath given his con- 
fent to every one of them. But in a deed-poll, executed only 
by the grantor, they are the words of the grantor only, and 
ſhall be taken moſt ſtrongly againſt him k. And, in general, 
this rule, being a rule of ſome ſtrictneſs and rigour, is the laſt 
to be reſorted to; and is never to be relied upon, but where 
all other rules of cxpoſition fail“. 


5. Tur, if the words will bear two ſenſes, one agreeable 
to, and another againſt, law ; that ſenſe be preferred, which 
is moſt agreeable thereto m. As if tenant in tail lets a leaſe 
to have and to hold during life generally, it ſhall be conſtrued 
to be a leaſe for his own life only, for that ſtands with the 
law; and not ſor the life of the leflee, which is beyond his 
power. to grant. 


k 1 P. Was. 457. | k Ibid. 134. 
i Piuwd. 156. : ] Bacon's Llem. C. Jo 
3 Co. Litt. +20 mn C6. ir. 42 


6. Tuar, 
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6. FRAT, in a deed, if there be two clauſes ſo totally re- 
ugnant to each other, that they cannot ſtand together, the 


firſt ſhall be received and the latter rejecteden: wherein it 


differs from a will; for there, of two ſuch repugnant clauſes 
the latter ſhall ſtand . Which is owing to the different na- 
tures of the two inſtruments; for the firſt deed, and the laſt 
will are always moſt available in law. Yet in both caſes we 
ſhould rather attempt to reconcile them b. 


7. THAT a deviſe be moſt favourably expounded, to pur- 
ſue if poſſible the will of the deviſor, who for want of advice 
or learning may have omitted the legal or proper phraſes. 
And therefore many times the law diſpenſes with the want of 
words in deviſes, that are abſolutely requiſite in all other in- 
ſtruments. Thus a fee may be conveyed without words of 
inheritance 1; and an eſtate-tail without words of procrea- 
tion . By a will alfo an eſtate may paſs by mere implication, 
without any expreſs words to direct it's courſe. As, where a 
man deviſes lands to his heir at law, after the death of his wife: 
here, though no eſtate is given to the wife in expreſs terms, 
yet ſhe ſhall have an eſtate for life by implication * ; for the 
intent of the teſtator 1s clearly to poſtpone the heir till after 
her death; and, if ſhe does not take it, nobody elſe can. 
So alſo, where a deviſe is of black-acre to A and of white- 


acre to B in tail, and if they both die without iſſue, then to 


C in fee; here A and B have crſ remainders by implication, 
and on the failure of either's iſſue, the other or his iſſue ſhall 


take the whole; and C's remainder over ſhall be poſtponed 


till the iſſue of both ſhall fail*. But, to avoid confuſion, 
no ſuch croſs remainders are allowed between more than two 
deviſees” : and, in general, where any implications are al- 


lowed, they muſt be ſuch as are neceſſary (or at leaſt highly 


n Hardr. 94. s H. 13 Hen. VII. 17. 1 Ventr. 376. 
© Co. Litt. 112. d t Freem. 484. 
p Cro. Eliz. 420. 1 Vern. 30. u Cro. Jace 655. 1 Ventr. 224. 


9 See Pag. 108. | 2 Show. 139. 
r See pag. 115. | 


probable ) 


———_—_ — 
: IRE -, 8 DL... 
: * 2 


. 
2 2 
— _— 


* 
4 —.—— of «4 7 — — C: 
— ; 8 = + —— . < 3 — $0] = 8 . ES 
& BEERS => 0 oi... d 43 PE HM ou Et — - x . : - — 22 wm A 3 b - > 4 
Ex: n+ FD 2D Wh E DIES, wn > — RE — 3 n Ons —— — — — a pa gn: >. OS £248 — _ - aun 2c. SE. 
— 8 r 5 k * * . — — raed - 9 — A; r = q _— 2 — b = 
: —— 7 oo T2 p now 8 A I . — "x * 1 „rr 2 hu - > ag — 5 nag * - Er — —_— * 
— _ 8 EPEPFEFAFA aly w ay ty. mie - *— — — —— / —— — ets fee r rr 1 hy, 


Are 
dar r : ex 


ROS 
— 


© hats 


919 


N 


9 F 
— * * 


NNE, I — 
„„ 


+ AE. =< n 
— — — 


* 


w — <> — 7 - 
— — ä —— — 


382 The RIO A 18 Book II. 


probable ) and not merely pſible implications v. And herein 
there is no diſtinction between the rules of law and of equity; 
for the will, being conſidered in both courts in the light of a 
limitation of uſes *, .s conſtrued in each with equal favour 
and benignity, and expounded rather on it's own particular 
circumſtances, than by any general rules of poſitive law. 


AND thus we have taken a tranſient view, in this and the 
three preceding chapters, of a very large and diffuſive ſub- 
ject, the doctrine of common aſſurances: which concludes 
our obſervations on the zitle to things real, or the means by 
which they may be reciprocally loſt and acquired. We have 
before conſidered the gates which may be had in them, with 
regard to their duration or quantity of intereſt, the time of 
their enjoyment, and the number and connections of the per- 
ſons entitled to hold them: we have examined the zerure,, 
both antient and modern, whereby thoſe eſtates have been, 
and are now, hold-” : and have diſtinguiſhed the object of 
all theſe inquiries, namely, things real, into the corporeal 
or ſubſtantial, and incorporeal or ideal hind ; and have thus 
conſidered the rights of real property in every light wherein 


they are contemplated by the laws of England. A ſyſtem 


of laws, that differs much from every other ſyſtem, ex- 
cept thoſe of the ſame feodal origin, in it's notions and 
regulations of landed eſtates; and which therefore could 
in this particular be very ſeldom compared with any other. 


Tre ſubject, which has thus employed our attention, 1s 
of very extenſive uſe, and of as extenſive variety. And yet, 
I am afraid, it has afforded the ſtudent leſs amuſement and 
pleaſure in the purſuit, than the matters diſcuſſed in the pre- 
ceding volume. To ſay the truth, the vaſt alterations which 
the doctrine of real property has undergone from the conqueſt 
to the preſent time; the infinite determinations upon points 
that continually ariſe, and which have been heaped one upon 
another for a courſe of ſeven centuries, without any order or 


W Vaugh, 262. X Fits. 236. 11 Mod. 153. 


5 | method; 
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method; and the multiplicity of acts of parliament which 
have amended, or ſometimes only altered, the common law: 
theſe cauſes have made the ſtudy of this branch of our national 
juriſprudence a little perplexcd and intricate. It hath been 
my endeavour principally to ſelect ſuch parts of it, as were 
of the moſt general uſe, where the principles were the moſt 
ſimple, the reaſons of them the moſt obvious, and the practice 
the leaſt embarraſſed. Yet I cannot preſume that I have al- 
ways been thoroughly intelligible to fuch of my readers, as 
were before ſtrangers even to the very terms of art, which I 
have been obliged to make uſe of : though, whenever thoſe 
have firſt occurred, I have generally attempted a ſhort ex- 
plication of their meaning. Theſe are indeed the more nu- 


merous, on account of the different languages, which our 
law has at different periods been taught to ſpcak; the diſſi- 


culty ariſing from which will inſenſibly diminiſh by uſe and 
familiar acquaintance. And therefore I ſhall cloſe this branch 
of our inquiries with the words of fir Edward Coke Y: « al. 
« beit the ſtudent ſhall not at any one day, do what he can, 
« reach to the full meaning of all that is here laid down, yet 
cc let him no way diſcourage himſelf but proceed; for on ſome 
« other day, in ſome other place,” (or perhaps upon a ſecond 


peruſal of the ſame) © his doubts will be probably removed.” 
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CHAPTER THE TWENTY-FOURTH, 


or THINGS PERSONAL. 


| NDER the name of things perſonal are included all 

ſorts of things moveable, which may attend a man's 
perſon wherever he goes; and therefore, being only the ob- 
jects of the law while they remain within the limits of it's 
juriſdiction, and being alſo of a periſhable quality, are not 
eſteemed of ſo high a nature, nor paid ſo much regard to by 
the law, as things that are in their nature more permanent 
and mmoveable, as lands, and houſes, and the profits iſſuing 
thereout. Theſe being conſtantly within the reach, and 
under the protection of the law, were the principal favourites 
of our firſt legiſlators : who took all imaginable care in aſcer- 
taining the rights, and directing the diſpoſition, of ſuch pro- 
perty as they imagined to be laſting, and which would anſwer 
to poſterity the trouble and pains that their anceſtors employed 
about them ; but at the ſame time entertained a very low and 
contemptuous opinion of all perſonal eſtate, which they re- 
garded as only a tranſient commodity. The amount of it 


indeed was comparatively very trifling, during the ſcarcity | 


of money and the ignorance of luxurious refinements, which 
prevailed in the feodal ages. Hence it was, that a tax of the 
fifteenth, tenth, or ſometimes a much larger proportion, of all 
the moveables of the ſubject, was frequently laid without 
ſcruple, and is mentioned with much unconcern by our an- 
tient hiſtorians, though now it would juſtly alarm our opu- 


lent merchants and ſtockholders. And hence likewiſe may 


be derived the frequent forfeitures inflicted by the common 


err 


* 7 
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law, of all a man's goods and chattels, for miſbehaviours and 
inadvertencies that at preſent hardly ſeem to deſerve ſo ſevere 
a puniſhment. Our antient law-books, which are founded 
upon the feodal proviſions, do not therefore often condeſcend 
to regulate this ſpecies of property. There is not a chapter 
in Britton or the mirroir, that can fairly be referred to this 
head; and the little that is to be found in Glanvil, Bracton, 
and Fleta, ſeems principally borrowed from the civilians. But 
of later years, ſince the introduction and extenſion of trade 


and commerce, which are entirely occupied in this ſpecies of 


property, and have greatly augmented it's quantity and of 
courſe it's value, we have learned to conceive different ideas 
of it. Our courts now regard a man's perſonalty in a light 


nearly, if not quite, equal to his realty: and have adopted a 


more enlarged and leſs technical mode of conſidering the one 
than the other; frequently drawn from the rules which they 
found already eſtabliſhed by the Roman law, wherever thoſe 
rules appeared to be well-grounded and appoſite to the caſe in 
queſtion, but principally from reaſon and convenience, adapted 
to the circumitances of the times; preſerving withal a due 
regard to antient uſages, and a certain feodal tincture, which 
b lcill to be found in ſome branches of perſonal property. 


Bor things perſonal, by our law, do not only include 
tings moveable, but alſo ſomething more: the whole of which 
b comprehended under the general name of chattels, which, fir 
Edward Coke ſays*, is a French word ſignifying goods. The 
appellation is in truth derived from the technical Latin word, 
atalla; which primarily ſignified only beaſts of huſbandry, 
or (as we ſtill call them) catile, but in it's ſecondary ſenſe 
vas applied to all moveables in general*. In the grand 

eflumier of N ormandy © a chattel is deſcribed as a mere move- 
. but at the ſame time it is ſet in oppoſition to a fief or 

feud: ſo that not only goods, but whatever was not a feud, 
vere accounted chattels. And it 1s in this latter, more ex- 
tended, negative ſenſe, that our law adopts it; the idea of 
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goods, or moveables only, being not ſuſhciently comprehen. 
five to take in every thing that the law conſiders as a chatte} 
intereſt. For fince, as the commentator on the cor/?rmiey 
obſerves, there are two requiſites to make a het or heritage, 
duration as to time, and immobility with regard to place; 
whatever wants either of theſe qualities is not, according to 
the Normans, an heritage or fief; or, according to us, is not 
a real eſtate: the conſequence of which in both laws is, that 
it muſt be a pexſonal eſtate, or chattel. 


CrnarTeErLs therefore are diſtributed by the law i into tus 
kinds; chattels real, and chattels per/onal ©. 


1. CHATTELS real, faith fir Edward Coke f, as ſuch 1; 
concern, or ſavour of, the realty; as terms for years of 
land, wardfhips in chivalry, (while the military tenures ſub- 


| fiſted) the next preſentation to a church, eſtates by a ſtatute- 


merchant, ſtatute-ſtaple, elegit, or the like; of all which 
we have alrcady ſpoken. And theſe are called real chattel, 
as being intereſts iſſuing out of, or annexed to real eſtates; 
of which they have one quality, viz. immobility, which 
denominates them real,; but want the other, viz. a ſuſſicient, 
legal, indeterminate duration: and this want it is, that cor 
ſtitutes them cha7ze/s. The utmolt period for which they can 
laſt is fixed and determinate, either for ſuch a ſpace of time 
certain, or till ſuch a particular ſum of money be raiſed ot 
of ſuch a particular income; ſo that they are not equa] in 
the eye of the law to the loweft eſtate of freehold, a leaſe for 
another's life: their tenants were conſidered upon feodal 
principles, as merely bailiffs or farmers ; and the tenant ot 
the freehold might at any time have deſtroyed their intereſt 
till the reign of Henry VUI 2. A freehold, which alone 1s 
a real eſtate, and ſeems (as has been ſaid) to anſwer to tle 
fief in Normandy, 1s conveyed by corporal inveſtiture and 

d I! conviendroit guil fuß non mouuable, ' gui ne peuvent erſuivir le _ riot 
or de durce a touſi urs. fl. 107. a. tranſportees, et tout ce qui n et pot i 
© $0 too, in the Norman law, Cateux heritage. LL. Will. Nothi, c. 4+ 5/4 
font meubles et immeubles: ficomme vrais Dufreſne. II. 409. 
meubles ſort qui tranſporter ſe peuvent, et f 1 Inſt. 118. 
anſuivir le corps; inmeubles ſent choſes & Ses page 142. 
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livery of ſeiſin; which gives the tenant ſo ſtrong a hold of 
the land, that it never after can he wreſted from aim during 
his life, but by his own act, of voluntary transfer or of for- 

ſeiture; or elſe by the happening of ſome future contin; 

cy, as in eſtates pur auter vie, and the determinable frecholds 
mentioned in a former chapter ®. And even theſe, being of 
an uncertain duration, may by poſſibility laſt for the owner's 
life; for the law will not preſuppoſe the contingency to hap- 
pen before it actually does, and till then the eſtate is to all 
intents and purpoſes a life eſtate, and therefore a frechold in- 
tereſt, On the other hand, a chattel intereſt in lands, which 
the Normans put in oppoſition to fief, and we to. freehold, 
k conveyed by no ſeiſin or corporal inveſtiture, but the poſ- 
ſeſhon is gained by the mere entry of the tenaat himſelf; and 

it will certainly expire at a time prefixed and determined, if 
not ſooner, Thus a leaſe for years muſt neceſſarily fail at the 

end and completion of the term; the next preſentation to a 

church is ſatisfied and gone the inſtant it comes into poſſeſſion, 

that is, by the ſirſt avoidance and preſentation to the living; 

the conditional eſtates by ſtatutes and egit are determined as 

ſoon as the debt is paid; and ſo guardianſhips in chivalry 

expired of courſe the moment that the heir came of age. 

And if there be any other chattel real, it will be found to 

correſpond with the reſt in this eſſential quality, that it's 

duration is limited to a time certain, beyond which it caa- 

not ſubſiſt. 


2. CHATTELS perſonal are, properly and ſtrictly ſpeaking, 
things ovcablo; which may be annexed to or attendant on 
the perſon of the owner, and carried about with him from 
one part of the world to another. Such arc animals, houſe- 
hold-ſtuff, money, jewels, corn, garments, and every thing 
elſe that can properly be put in motion, and transferred from 
place to place. And of this kind of chattels it is, that we 
are principally to ſpeak in the remainder of this book; hav- 
ing been unavoidably led to conſider the nature of GS 
wal and their incidents, in the former cha pters which were 
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employed upon real eſtates: that kind of property being of 
a mongrel amphibious nature, originally endowed with one 
only of the characteriſtics of each ſpecies of things; the 
immobility of things real, and the precarious duration of 
things perſonal. | 


_ CrarTEL intereſts being thus diſtinguiſhed and diſtri. 
| | buted, it will be proper to conſider, firſt, the nature of that 

property, or dominion, to which they are liable; which muſt 
be principally, nay ſolely, referred to perſonal chattels: and, 
ſecondly, the title to that property, or how it may be loſt and 
acquired. Of each of theſe in it's order. 


CHAPTER THE TWENTY-FIFTH. 


o PROPERTY wn. THINGS 


PERSONAL. 


ROPERTY, in chattels perſonal, may be either in 
poſſeſſion ; which is where a man hath not only the right 
to enjoy, but hath the aCtual enjoyment of, the thing : or 
elſe it is in action; where a man hath only a bare right, with- 
out any occupation or enjoyment. And of theſe the former, 
or property in pon, is divided into two ſorts, an abſolute 
and a qualified property. | 


I. FigsT then of property in gion abſolute ; which is 
where a man hath, ſolely and excluſively, the right, and alfo 
the occupation, of any moveable chattels ; ſo that they can- 
not be transferred from him, or ceaſe to be his, without his 
own act or default. Such may be all inanimate things, as 
goods, plate, money, jewels, implements of war, garments, 
and the like: ſuch alfo may be all vegezable productions, as 
the fruit or other parts of a plant, when ſevered from the 
body of it; or the whole plant itſelf, when ſevered from the 
ground; none of which can be moved out of the owner's 
poletion without his own act or conſent, or at leaſt with- 
out doing him an injury, which it is the buſineſs of the Jaw 
to prevent or remedy, Of theſe therefore there remains little 
to be ſaid. 


Bur with regard to animals, which have in themſelves a 
principie and power of motion, and (unleſs particularly con- 
lned) can convey themſelves from one part of the world to 

A another, 
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another, there is a great difference made with reſpect to their 
ſeveral claſſes, not only in our law, but in the law of nature 
and of all civilized nations. They are diſtinguiſhed into ſuch 
as are domitae, and ſuch as are ferae naturae : ſome being of 
a tame and others of a 4wi/d diſpoſition, In ſuch as are of \ 
nature tame and domeſtic, (as horſes, kine, ſheep, poultry, 
and the like) a man may have as abſolute a, property as in 
any inanimate beings ; becauſe theſe continue perpetually in 
his occupation, and will not ſtray from his houſe or perſon 
unleſs by accident or fraudulent enticement, in either of 
which caſes the owner does not loſe his property *; in 
which our law agrees with the laws of France and Holland“. 
The ſtealing, or forcible abduction, of ſuch property as this 
is alfo felony ; for theſe arc things of intrinſic value, ſerving 
for the food of man, or elſe for the uſes of huſbandry: 
But in animals ferae naturae à man can have no abſolute 
property, 


Or all tame and domeſtic animals, the brood belongs to 
the owner of the dam or mother; the Engliſh law agreeing 
With the c11ii, that “ parius ſequitur ventrem” in the brute 
creation, though for the molt part in the human ſpecies i 
difallows that maxim. And therefore in the laws of Eng- 
land, as well as Rome, © % eguam meam equms tuus [io | 
& nantem fecerit, non oft tum ſed meum quod natum of.” And; 
for this, Puffendorf * Dn a ſenſible reaſon : not only becuute 

the male is frequently unknown; but alſo becauſe tie dam, 
during the time of her preguancy, is almoſt uſcleſs to the 
proprietor, and mult be maintained with greater expenc? an 
care: wherefore as her owner is the loſer by her pregnan?, 
he ought to be the gainer by her brood. An exception tot 
rule is in the caſe af young eygnets; which belong cqus ally 
to the owner of the cock and hen, and ſhall be divided DCs 
twecn them . But here the reaſons of the general rule ceae 


2 2 Med. 319. e Ff. 6. 1. 5. 
b L im. 77 If. 3 2. tit. 1. §. 15 f L. of N. . 4. C. 7s 
r Hal. P. Co: G3, 512, 7 Rep. 17. 


d Bro. Ar. tit. propertie. 29. 
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and © ceſſante ratione cefſat et ipſa lex for the male is well 
known, by his conſtant aſſociation with the female; and for 
the ſame reaſon the owner of the one doth not ſuffer more 
diſadvantage, during the time of pregnancy and nurture, 
than the owner of the other. 


II. OrHER animals, that are not of a tame and domeſtic 
nature, are either not the objects of property at all, or elſe 
fall under our other diviſion, namcly, that of gualifed, limil- 
ed, or ſpecial property: which is ſuch as is not in it's nature 
permanent, but may ſometimes ſubſiſt, and at other times not 
ſubſiſt. In diſcuſſing which ſubject, I ſhall in the firſt place 
ſhew, how this ſpecies of property may ſubſiſt in ſuch animals 
as are ferae naturae, or of a wild nature; and then, how it 
may ſubſiſt in any other things, when under particular eir- 
cumſtances. 


Fiksr then, a man may be inveſted with a qualified, but 


not an abſolute, property in all creatures that are ferae naturae, 


either per induftriam, propter impotentiam, or propter privile- 


gitum. 


I. A QUALIFIED property may ſubſiſt in animals ferae 
zaturae, per indufiriam hominis : by a man's reclaiming and 
making them tame by art, induſtry, and education; or by 
io conining them within his own immediate power, that 
they cannot eſcape and uſe their natural liberty. And under 
this head ſome writers have ranked all the former ſpecies of 
animals we have mentioned, apprehending none to be ort- 
ginally and naturally tame, but only made ſo by art and 
cuſtom: as horſes, ſwine, and other cattle ; which, if ori- 
ginally left to themſelves, would have choſen to rove up and 


down, ſeeking their food at large, and are only made do- 


meſtic by uſe and familiarity ; and are therefore, ſay they, 
called manſueta, quaſi manui asia. But however well this 


notion may be founded, abseractedly confidered, our law ap- 


renends the moſt obvious diſtinction to be, between Gd 
animals as we generally fee tame, and are therefore ſeldom, 


i ever, found wandering at large, which it calls demitoe na- 
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turae : and ſuch creatures as are uſually found at liberty, 
which are therefore ſuppoſed to be more emphatically fr 
naturae, though it may happen that the latter ſhall be ſome- 
times tamed and confined by the art and induſtry of man. 
Such as are deer in a park, hares or rabbets in an incloſed 
warren, doves in a dovehouſe, pheaſants or partridges in a 
mew, hawks that are fed and commanded by their owner, 
and fiſh in a private pond or in trunks. Theſe are no longer 
the property of a man, than while they continue in his keep. 
ing or aCtual poſſeſſion : but if at any time they regain their 
natural liberty, his property inſtantly ceaſes ; unleſs they 
have animum revertendi, which is only to be known by their 
uſual cuſtom of returning ®. A maxim which is borrowed 
from the civil law; „ revertendi animum videntur definere 
% habere tunc, cum revertend: conſuetudinem deſeruerint.” The 
law therefore extends this poſſeſſion farther than the mere 
manual occupation; for my tame hawk that is purſuing his 
quarry in my preſence, though he is at liberty to go where 
he pleaſes, is nevertheleſs my property; for he hath animu 
revertendi, So are my pigeons, that are flying at a diſtance 
from their home, (eſpecially of the carrier kind) and likewiſe 
the deer that is chaſed out of my park or foreſt, and is inſtant- 
ly purſued by the keeper or foreſter : all which remain {till 
in my poſſeſſion, and I {till preſerve my qualified property in 
them. But if they ſtray without my knowlege, and do not 
return in the uſual manner, it is then lawful for any ſtranger 
to take them k. But if a deer, or any wild animal reclaimed, 
hath a collar or other mark put upon him, and goes and re- 
turns at his pleaſure; or if a wild ſwan is taken, and marked 
and turned looſe in the river, the owner's property in him 
ſtill continues, and it is not lawful for any one elſe to take 
him ! ; but otherwiſe, if the deer has been long abſent with- 
out returning, or the ſwan leaves the neighbourhood. Bees 
alſo are ferae naturae; but, when hived and reclaimed, a 
man may have a qualified property in them, by the law ol 
nature, as well as by the civil law =. And to the ſame pur— 


bh: Bractone I. 2. , I» / Rep. 17» 1 Crompt. of courts. 167, 7 Rep. 16. 
1 Ing. 2. 1. 15. m Puff. J. 4. c. 6. §. 5. lift. 2. 1.14. 
& Finch. L. 177. ö 


1 () ic $ ; 


cup. of Trane 1 
poſe, not to ſay in the ſame words, with the civil law, ſpeaks i 
Bracton u: occupation, that is, hiving or including them, bl : 
gives the property in bees; for, though a ſwarm lights upon 4} 
my tree, I have no more property in them till I have hived 1 
them, than J have in the birds which make their neſt thereon; 4 
and therefore if another hives them, he ſhall be their proprie- f 1 | 
tor : but a ſwarm, which fly from and out of my hive, are Wil 
mine ſo long as I can keep them in ſight, and have power to Wi 
purſue them; and in theſe circumſtances no one elſe is en- 1 1 


titled to take them. But it hath been alſo ſaid , that with 
us the only ownerſhip in bees is ratione ſoli; and the charter 
of the foreſt ?, which allows every freeman to be entitled 
to the honey found within his own woods, affords great 
countenance to this doCtrine, that a qualified property may 
be had in bees, in conſideration of the property of the ſoil 
whereon they are found. 


IN all theſe creatures, reclaimed from the wildneſs of their 
nature, the property is not abſolute, but defeaſible: a property, 
that may be deſtroyed if they reſume their antient wildneſs, 
and are found at large. For if the pheaſants eſcape from 
the mew, or the fiſhes from the trunk, and are ſeen wander- 
ing at large in their proper element, they become ferae na- 
turue again; and are free and open to the firſt occupant that 
has ability to ſeize them. But while they thus continue my 


qualified or defeaſible property, they are as much under the a} 
protection of the law, as if they were abſolutely and indefea- 2 
ivly mine: and an action will lie againſt any man that de- 0 
tains them from me, or unlawfully deſtroys them. It is alſo 1 
5 much felony by common law to ſteal ſuch of them as are fit . 
for food, as it is to ſteal tame animals 4 : but not ſo, if they 51 
are only kept for pleaſure, curioſity, or whim, as dogs, bears, | 0 
cats, apes, parrots, and ſinging birds“; becauſe their value i! 
is not intrinſic, but depending only on the caprice of the 1 
owner *; though it is ſuch an invaſion of property as may L 
. a. b. 1 6. 3. q 1 Hal. P. C. 512. . 1 
0 Pro. Abr. tit. propertie. 37. Cites r Lamb. Eiren. 275. _ 
43 Edw. III. 24. 7 Rep. 18. 3 Inſt, 109. 9 
5 9 Hen. III. c. 13. be 


amount 
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amount to a civil injury, and be redreſſed by a civil action: 
Yet to ſteal a reclaimed hawk is felony both by common lay 

and ſtatute *; which ſeems to be a relic of the tyranny of our 
antient ſportſmen. And, among our clder anceſtors the 
antient Britons, another ſpecies of reclaimed animals, 2. 
cats, were looked upon as creatures of intrinfc value; aud 
the killing or ſtealing one was a grievous crime, and ſil 
jected the offender to a fine; eſpecially if it belonged to gl 
king's houſhold, and was the cigſtos horrei regii, for viich 
there was a very peculiar forfeiture“. And thus much 
of qualified property in wild animals, reclaimed per ind, ſa 
Friam. 


2. A QUALIFIED property may alſo ſubſiſt with relation 
to animals ferae naturae, ratione impoteritiae, on account of 
their own inability. As when hawks, herons, or other birds 
build in my trees, or coneys or other creatures make their 
neſts or burrows in my land, and have young ones there; ! 
have a qualified property in thoſe young ones till ſuch time 
as they can fly or run away, and then my property expires *: 
but, till then, it is in ſome caſes treſpaſs, and in others, fe- 
lony, for a ſtranger to take them away ). For here, as ihe 
owner of the land has it in his power to do what he pleaſes 
with them, the law therefore veſts a property in him of the 
young ones, in the ſame manner as it does of the old one 
if reclaimed and confined : for theſe cannot through weakneſs, 
any more than the others through reKraint, uſe their natural 


liberty and forſake him, 


3. A MAN may, laſtly, have a qualified property in ani- 
mals ferae naturae, propter privitegium that is, he may have 
the privilege of hunting, taking, and killing them, in ex- 


t Bro. Abr. tit. treſpaſs. 407. ce tico co-operiatur. Wotton, LL. Al. 
u 1 Hal. P. C. 512. 1 Hawk. P. E,. * Jo c. 5. §. 85 An amercement fm. 
e. 33. 0 to which, ſir Edward Coke tells us, 


w « Si quis felem, Borrei regii cuſto- (7 Rep. 18.) there antiently was for 
& dem, occigerit wel furto abſtulerit, felis ſtealing ſwans ; only ſuſpending tem 
& ſumma cauda ſuſpendatur, capite aream by the beak, inſtead of the tall. 
cc attingente, et in cam grand tritici effun- x Carta de Hreſt. 9 Ren. LH, t- 138 
* dantur, uſguedum ſummitas caudat iris Y 7 Rep. 17, Lamb. Eien. 27+ 
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eluſion of other perſons. Here he has a tranſient property in 
theſe animals, uſually called game, ſo long as they continue 
within his liberty“; and may reſtrain any ſtranger from 
taking them therein : but the inſtant they depart into another 
liberty, this qualified property ceaſes. The manner, in 
which this privilege is acquired, will be ſhewn in a ſub- 


ſequent chapter. 


Tur qualified property which we have hitherto conſidered, 
extends only to animals ferae naturae, when either reclaimed, 
impotent, or privileged. Many other things may allo be 
the objects of qualified property. It may ſubſiſt in the very 


elements, of fire or light, of air, and of water. A man can 


have no abſolute permanent property in theſe, as he may in 
the earth and land; ſince theſe are of a vague and fugitive 
nature, and 5 can admit only of a precarious and 
qualified ownerſhip, which laſts ſo long as they are in actual 
uſe and occupation, but no longer. If a man diſturbs an- 
other, and deprives him of the lawful enjoyment of theſe; 
if one obſtructs another's antient windows , corrupts the air 
of his houſe or gardens ®, fouls his water ©, or unpens and lets 
it out, or if he diverts an antient watercourſe that uſed to run 
to the other's mill or meadow *; the law will animadvert 
hereon as an injury, and protect the party injured in his poſ- 
ſeſion. But the property in them ceaſes the inſtant they are 
out of poſſeſſion: for, when no man 1s engaged in their actual 
occupation, they become again common, and every man has 
an equal right to appropriate them to his own uſe. 


Turex kinds of qualification in property depend upon the 
peculiar circumſtances of the ſubject matter, which is not 


capable of being under the abſolute dominion of any propric- 


tor. But property may alſo be of a qualified or ſpecial na- 
ture, on account of the peculiar circumitances of the owner, 
when the thing itſelf is very capable of abſolute ownerthip, 


Z Cro. Car. 5 54. Mar, 48. 5 Mod. b Thid. 59. Lut. 92. 


370, 12 Mod. 144y c 9 Rep. 59. 
29 Rep. 58, d 1 Leon. 273. Skin. 333. 
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As in caſe of bailment, or delivery of goods to another per- 
ſon for a particular uſe ; as to a carrier to convey to London, 
to an innkeeper to ſecure in his inn, or the like. Here there 
is no abſolute property in either the bailor or the bailee, the 
perſon delivering, or him to whom it is delivered: for the 
bailor hath only the right, and not the immediate poſſeſſion ; 
the bailee hath the poſſeſſion, and only a temporary right, 
But it is a qualified property in them both ; and each of them 
is entitled to an action, in cafe the goods be damaged or taken 
away: the bailee on account of his immediate poſſeſſion ; the 
bailor, becauſe the poſſeſſion of the bailee is, immediately, his 
poſſeſſion alſo ©, 80 alfo in caſe of goods pledged or pawned 
upon condition, either to repay money or otherwiſe ; both 
the pledgor and pledgee have a qualified, but neither of them 
an abſolute, property in them: the pledgor's property is con- 
ditional, and depends upon the performance of the condition 
of re-payment, c; and ſo too is that of the pledgee, which 
depends upon it's non-performance f. The fame may be ſaid 
of goods diftrained for rent, or other cauſe of diſtreſs : which 
are in the nature of a pledge, and are not, at the firſt taking, 
the abſolute property of either the diſtreinor, or party diſ- 
treined upon; but may be rede2med, or elſe forfeited, by the 
ſubſequent conduct of the latter. But a fervant, who hath 
the care of his maſter's goods or chattels, as a butler of plate, 
a ſhepherd of ſheep, and the like, hath not any property or 
poſſeſſion either abſolute or qualified, but only a mere charge 
or overſight &. | 


TlavixG thus conſidered the jeveral diviſions of property 
in p2/efſior, which ſubſiſts there only, where a man hath 
both the right and alfo the occupation of the thing; we 
will proceed next to take a ſhort view of the nature of pro- 
perty in ado, or ſuch where a man hath not the occupation, 
but merely a bare right to occupy the thing in queſtion ; the 
poſſeſſion whereof may however be recovered by a ſuit or 
action at law: from whence the thing ſo recoverable is called 


e 1 Roll. Abr. 607. ä s 3 Inft. 108. 
\ Cro. Jac. 245, | : 
A thing, 
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a thing, or choſe, in action vu. Thus money due on a bond is 
a choſe in action; for a property in the debt veſts at the time 
of forfeiture mentioned in the obligation, but there is no 
poſſeſſion till recovered by courſe of law. If a man promifes, 
or covenants with me, to do any act, and fails in it, whereby 


I ſuffer damage, the recompenſe for this damage is a choſe in 


action: for though a right to ſome recompenſe veſts in me, 
at the time of the damage done, yet what and how large 
ſuch recompenſe ſhall be, can only be aſcertained by verdict 
and the poſſeſſion can only be given me by legal judgment 
and execution. In the former of theſe caſes the ſtudent will 
obſerve, that the property, or right of action, depends upon 
an expre/s contract or obligation to pay a ſtated ſum : and in 
the latter it depends upon an mplied contract, that if the 
covenantor does not perform the act he engaged to do, he 
ſhall pay me the damages I ſuſtain by this breach of covenant. 
And hence it may be collected, that all property in action 
depends entirely upon contracts, either expreſs or implied 
which are the only regular means of acquiring a che/e in 
action, and of the nature of which we ſhall diſcourſe at large 
in a ſubſequent chapter. 


AT preſent we have only to remark, that upon all con- 
tracts or promiſes, either expreſs or implied, and the infinite 
variety of caſes into which they are and may be ſpun out, the 
law gives an action of ſome ſort or other to the party injured 
in cafe of non- performance; to compel the wrongdoer to do 
juſtice to the party with whom he has contracted, and, on 
failure of performing the identical thing he engaged to do, to 
render a ſatisfaction equivalent to the damage ſuſtained. But 
while the thing, or it's equivalent, remains in ſuſpenſe, and 
the injured party has only the right and not the occupation, 
it is called a che in action; being a thing rather in potentia 

than in %. though the owner may have as abſolute a pro- 


* 


h The ſame idea, and the ſame de- 52.) And again, © argue beni adnu- 


nomination, of property prevailed in the moratbitur etiam, fi quid of} in nffiorie 
Civil law. © Rem in henis neſtris habere © bus, petitionibas, per ſecutianibus. Nam 
* intelligimur, guoticns ad recuperandum © he in Cenis Se videntur. (FV. 


eum actionem haleamus. Ff. 41. 1. 50. 16. 49. 
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perty in, and be as well entitled to, ſuch things! in action, ag 
to things in poſſeſſion. 


Axp, having thus diſtinguiſned the different degree or 
quantity of dominion or property to which things perſonal are 
ſubject, we may add a word or two concerning the time of 
their enjoyment, and the number of their owners ; in conformity 
to the method before obſerved in treating of the Property of 


things real. 


FIRST, as to the time of enjoyment. By the rules of the 
antient common law, there could be no future property, to 
take place in expectancy, created in perſonal goods and chat- 
tels; becauſe, being things tranſitory, and by many acci- 
dents ſubjeCt to be loſt, deſtroyed, or otherwiſe impaired, and 
the exigencies of trade requiring alſo a frequent circulation 
thereof, it would occaſion perpetual ſuits and quarrels, and 
put a ſtop to the freedom of commerce, if ſuch limitations 
in remainder were generally tolerated and allowed. But yet 
in laſt wills and teſtaments ſuch limitations of perſonal goods 
and chattels, in remainder after a bequeſt for life, were per- 
mitted i : though originally that indulgence was only ſhewn, 
when merely the uſe of the goods, andnot the goods themſelves, 
Was given to the firſt legatee ; the property being ſuppoſed 
to continue all the time in the executor of the deviſor. But 
now that diſtinction is diſregarded! : and therefore if a man 
either by deed or will limits his books or furniture to A for 
life, with remainder over to B, this remainder is good. But, 
where an eſtate-tail in things perſonal is given to the firſt or 
any ſubſequent poſſeſſor, it veſts in him the total property, 
and no remainder over ſhall be permitted on ſuch a limita- 
tion ®, For this, if allowed, would tend to a perpetuity, 
as the deviſee or grantee in tail of a chattel has no method 
of barring the entail : and therefore the law veſts in him at 
once the entire dominion of the goods, being analogous to 
the fee-ſimple which a tenant in tail may acquire in a real 
eſtate. 

i 1 Equ. Caſ. abr. 360. | 1 2 Freem. 206. 


k Mar. 106. | m 1 P. Wms. 290. 
Nuxr, 
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NrzxT, as to the number of oxners. Things perſonal may 
belong to their owners, not only in ſeveralty, but alſo in 
joint-tenancy, and in common, as well as real eſtates. T hey 
cannot indeed be veſted in coparcenary ; becauſe they do not 
deſcend from the anceſtor to the heir, ,which is neceſſary to 
conſtitute coparceners. But if a horſe, or other perſonal 
chattel, be given to two or more, abſolutely, they are joint- 
tenants hereof; and, unleſs the jointure be ſevered, the 
{me doctrine of ſurvivorſhip ſhall take place as in eſtates of 
lands and tenements v. And, in like manner, if the jointure 


be ſevered, as by either of them ſelling his ſhare, the vendee 


nd the remaining part-owner ſhall be tenants in common, 
without any jus accreſceudi or ſurvivorſhip ® So alſo if 1004. 
be given by will to two or more, equally to be divided between 
them, this makes them tenants in common; as we have 
formerly ſeen , the ſame words would have done, in regard 
to real eſtates. But, for the c::couragement of huſbandry 
and trade, it is held that a ſtock on a farm, though occupied 
jointly, and alſo-a ſtock uſed in a joint undertaking, by way 


of partnerſhip in trade, ſhall always be conſidered as common 


and not as joint property; and there ſhall be no ſurvivorſhip 
therein *. 
u Litt. &. 282. I Vern. 482. 4 pag. 193. 


0 Litt. Jo 321. F 1 Vern. 217. Co. Litt. 122. 
? 1 Equ. Cal, abr. 292» 
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The RIGHTS Book II. 


CHAPTER THE TWENTY-SIXTH, 


or TITLE To THINGS PER. 
SONAL By OCCUPANCY, 


E are next to conſider the 2% to things perſonal, 
or the various means of acquiring, and of /ofing, ſuch 
property as may be had therein : both which conſiderations 
of gain and loſs ſhall be blended together in one and the 
ſame view, as was done in our obſervations upon real pro- 
perty; fince it is for the moſt part impoſſible to contemplate 
the one, without contemplating the other alſo. And theſe 
methods of acquiſition or loſs are principally twelve : 1. By 
occupancy. 2. By prerogative. 3. By forfeiture. 4. By 
cuſtom. 5. By ſucceſſion. 6. By marriage. 7. By judg- 
ment. 8. By gift, or grant. 9. By contract. 10. By bank- 
ruptcy. 11. By teſtament. 12. By adminiſtration. 


Ann, firſt, a property in goods and chattels may be ac- 
quired by occupancy : which we have more than once * re- 
marked, was the original and only primitive method of ac- 
quiring any property at all ; but which has ſince been re- 
ſtrained and abridged, by the poſitive laws of ſociety, in 
order to maintain peace and harmony among mankind. 
For this purpoſe, by the laws of England, gifts, and con- 
tracts, teſtaments, legacies, and adminiſtrations have been 
introduced and countenanced, in order to transfer and con- 
tinue that property and poſſeſſion in things perſonal, which 


2 See pag. 3. 8. 258. 1 
| ag 


1, ch. 26. of TRHIN GS. 401 


has once been acquired by the owner. And, where ſuch 
things are found without any other owner, they for the moſt 
part belong to the king by virtue of his prerogative z except 
in ſome few inſtances, wherein the original and natural right 
of occupancy 1s {till permitted to ſubſiſt, and which we are 
now to conſider. 
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1. Tnus, in the firſt place, it hath been ſaid, that any 
body may ſeiſe to his own uſe ſuch goods as belong to an 
alien enemy v. For ſuch enemies, not being looked upon as 
members of our ſociety, are not entitled during their ſtate of 
enmity to the benefit or protection of the laws; and therefore 
every man that has opportunity is permitted to ſeiſe upon 
their chattels, without being compelled as in other caſes to 
make reſtitution or ſatisfaction to the owner. But this, how- 
ever generally laid down by ſome of our writers, muſt in 
reaſon and juſtice be reſtrained to ſuch captors as are autho- 
rized by the public authority of the ſtate, reſiding in the 
crown e; and to ſuch goods as are brought into this country 
by an alien enemy, after a declaration of war, without a ſafe- 
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conduct or paſſport. And therefore it hath been holden d, ? 
that where a foreigner is reſident in England, and afterwards 9 
a war breaks out between his country and ours, his goods } 
are not liable to be ſeiſed. It hath alſo been adjudged, that if 
if an enemy take the goods of an Engliſhman, which are 1 
afterwards retaken by another ſubject of this kingdom, the 19 
former owner ſhall loſe his property therein, and it ſhall be "3M 
indefeaſibly velted in the ſecond taker ; unleſs they were re- bl. 
taken the fame day, and the owner before ſun-ſet puts in his 1 
claim of property *. Which is agreeable to the law of nations, 0 þ 
as underitood in the time of Grotius , even with regard to 8 
captures made at ſca; which were held to be the property of | 1 
the captors after a poſſeſſion of twenty-four hours; though 5 
tie modern authorities 5 require, that before the property can 4 
be changed, the goods muſt, have been brought into port, 1 
b Finch. L. 178. e id. 9 
© Freem. 40. f de j. b. & p. I. 3. c. 6. F. 3. "8 
d Bro. Abr. tit. proper tie. 38. Fer- g Bynkerſh. guaeft. jur. fubl. J. 4+ * 
Cs 57. Rocc. de Ajjecur, not. 66, 4 
has Vol. II. Cc ; and 0 
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and have continued a night intra pragſidia, in a place of ſafe 
cuſtody, ſo that all hope of recoyering them was loſt. 


AND, as in the goods of an enemy, ſo alſo in his perſon, 2 
man may acquire a ſort of qualified property, by taking him 
a priſoner in war b; at leaſt till his ranſom be paid j. And 
this doctrine ſeems to have been extended to negro- ſervants i 
who are purchaſed, when captives, of the nations with whom 
they are at war, and are therefore ſuppoſed to continue in 
ſome degree the property of their maſters who buy them; 
though, accurately ſpeaking, that property (if it indeed 
continues) conſiſts rather in the perpetual je vice, than in 
the body or perſon of the captive k. 


2. TRHus again, whatever moveables are found upon the 
ſurface of the earth, or in the ſea, and are unclaimed by any 
owner, are ſuppoſed to be abandoned by the laſt proprietor; 
and, as ſuch, are returned into the common ſtock and maſs 
of things: and therefore they belong, as in a ſtate of nature, 
to the firſt occupant or fortunate finder, unleſs they fall within 
the deſcription of waifs, or eſtrays, or wreck, or hidden 
treaſure ; for theſe, we have formerly ſeen !, are veſted by 
law in the king, and form a part of the ordinary revenue of 


the crown. 


3. Thus too the benefit of the elements, the light, the 
air, and the water, can only be appropriated by occupancy 
If I have an anticnt window overlooking my neighbour's 
ground, he may not erect any blind to obſtruct the light: 
but if I build my houſe cloſe to his wall, which darkens it, 
I cannot compel him to demoliſh his wall; for there the firil 
occupancy is rather in him, than in me. If my neighbour 


h Bro. Abr. tit. propertie. 18. ce redemption'm ſuam cum praefato A. pu 

j We meet with a curious writ of « wita ſua ſalvanda fererat fatisfoctum 
treſpaſs in the regiſter (102.) for break- 6 forct, detinuit ] fregit, et ipſum H. c- 
ing a man's houſe, and ſetting fuch his „“ pi? et 1 Jus voluit ab: 4 
priſoner at large. Duare demum ipſius “ mie t, E 
&«& 2. apud W. (inqua idem A. quendam 8 201. | 
% H. Scctumpcr ipſum A. de guerra cape 0 Carth. 396. L1. Raym. 147. Gal, 
te tum tanguam priſonem ſuum, quouſque 667. 


& Ah; de centum libris, per ques idem H. | Book I. ch. 8 
: | makes 


makes a tan-yard, ſo as to annoy and render leſs ſalubrious 
the air of my houſe or gardens, the law will furnith me wit! 
a remedy; but if he is firſt in poſſeſſion of the air, and I ix 
my habitation near him, the nuſance is of my own ſeeking, 
and may continue. If a ſtream be unoccupied, I may erect 
a mill thereon, and detain the water; yet not ſo as to injure 
my neighbour's prior mill, or his meadow : for he hath by 
the firſt occupancy acquired a property in the current. 


4. Wirk regard likewiſe to animals ferae naturae, all 
mankind had by the original grant of the creator a riglit to 
purſue and take any fowl or inſect of the air, any fiſh or in- 
habitant of the waters, and any bealt or reptile of the field: 
and this natural right ſtill continues in every individual, un- 
kſs where it is reſtrained by the civil laws of the country. 


And when a man has once ſo ſeiſed them, they become while 


Hing his qualified property, or, if dead, are nb/olutely his 
own: ſo that to ſteal them, or otherwiſe invade this property, 
15, according to their reſpective values, ſometimes a criminal 
olfence, ſometimes only a civil injury. The reſtrictions 
which are laid upon this right, by the laws of England, re- 
late principally to royal fiſh, as whale and ſturgeon, and ſuch 
terreſtrial, aerial, . or aquatic animals as go under the deno- 
mination of game; the taking of which is made the excluſive 
right of the prince, and ſuch of his ſubjects to whom he has 
granted the ſame royal privilege. But thoſe animals, which 
are not expreſsly ſo reſerved, are ſtill liable to be taken and 
ppropriated by any of the king's ſubjects, upon their own 
territories z in the ſame manner as they might have taken 
eren game itſelf, till theſe civil prohibitions were iſſued : 
there being in nature no diſtinction between one ſpecies of 
wid animals and another, between the right of acquiring 
property in a hare or a ſquirrel, in a partridge or a butterfly: 
but the difference, at preſent made, ariſes merely from the 
potive municipal law. 


5. To this principle of occupancy alſo muſt be referred 
the method of acquiring a ſpecial perſonal property in corn 
growing on the ground, or other emblements, by any paſſ for 
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of the land who hath ſown or planted it, whether he be 
owner of the inheritance, or of a leſs eſtate : which emhle. 
ments are diſtinct from the real eſtate in the land, and ſub. 
ject to many, though not all, the incidents attending yer. 
ſonal chattels. They were deviſable by teſtament before 
the ſtatute of wills m, and at the death of the owner ſha! 
veſt in his executor and not his heir; they are forfcitahl 
by outlawry in a perſonal action “: and by the ſtature 
11 Geo. II. c. 19. though not by the common law *, ther 
may be diſtreined for rent arrere. The reaſon for adm 
ting the acquiſition of this ſpecial property, by tenants why 
have temporary intereſts, was formerly given“; and it wy 
extended to tenants in fee, principally for the bene of 
their creditors: and therefore, though the emblement; aro 
afſets in the hands of the executor, are forfeitable upon ou- 
lawry, and diſtreinable for rent, they are not in other reſpech 
conſidered as perſonal chattels ; and particularly they are not 


- 
U 


the object of larceny, before they are ſevered from the ground, 


6. Tur doctrine of property ariſing from accęſſiom is allo 
grounded on the right of occupancy. By the Roman lay, 
if any given corporeal ſubſtance received afterwards an accel- 
ſion by natural or by artificial means, as by the growth 
vegetables, the pregnancy of animals, the embroidering cf 
cloth, or the converſion of wood or metal into veſſels and 
utenſils, the original owner of the thing was entitled by l 
right of poſſeſſion to the property of it under ſuch it's itate 


a fs fl 
of improvement“: but if the thing itſelf, by ſuch operation, 
was changed into a different ſpecies, as by making wine, 0 g 

£ , q 51 | 

or bread, out of another's grapes, olives, or wheat, it be i 
C3 _ J 

longed to the new operator; who was only to make a ail 3 
faction to the ſormer proprietor for the materials, which le s 
Had fo converted . And theſe doctrines are implicitly coprd a 
aud adopted by our BraCton *, and have ſince been contra, 
m Perk. §. $12. q 3 Inft. 109. 
n Bro. Abr. tit. crill:ments. 21, T Jift. 241. 25, 26. 31. Ef. b. 25 
5 Rep. 116. s Joſh. 2. 1. 25. 34. 5 
41 Roll. Abr. 666. os 4. Zea Co 2 S 30 : * 
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by many reſolutions of the courts ® It hath even been held, 
that if one takes away and cloaths another's wife or ſon, and 
afterwards they return home, the garments ſhall ceaſe to be 
his property who provided them, Ty annexcd to the perſon 
of the child or woman . 


7. Zur in the caſe of confuſion of goods, where thoſe of 


be no longer diſtinguiſhed, the Engliſh law- partly agrees 


ther 
] . » . . . . 
| with, and partly differs from, the civil. If the intermixture 


Mite 
$ Who 
it 11; bave an intereſt in common, in proportion to their reſpective 
ares: . But if one wilfully intermixes his money, corn, 
or hay, with that of another man, without his approbation 
or know leg ge, or caſts gold in like manner into another's 
melting pot or enethle, the civil law, though it gives the 
ſole property of the whole to him who has not interfered in 
the mixture, yet allows a ſatisfaction to the other for what 
he has fo improvidently loſt J. But our law, to guard againſt 
fraud, gives the entire property, without any account, to him 
whoſe original dominion 1s invaded, and endeayoured to be 
rndergd uncertain, without his own conſent *, 
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ration, 


8. THERE is ſtill another ſpecies of property, which (if it 
ſubliſts by the common law) being grounded on labour and 
mention, is more properly rediveible to the head of occu- 
pancy than any other; ſince the right of occupancy itſelf is 
luppoſed by Mr, Locke *, and many others, to be founded 
01 the perſonal labour of the occupant. And this is the 
right, which an author may be ſuppoſed to have in his own 
original literary compoſitions : ſo that no other perſon with- 
out his leave may publiſh or make profit of the copies. When 
man by the exertion of his rational powers has produced an 
original work, he ſcems to have clearly a right to diſpoſe of 
that identical work as he pleaſes, and any attempt to vary the 
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« Bro, Abr. tit. propertie. 23 Moor. 2 Poph. 38. 2 Bulftr. 325. 1 Hal, 


Jb. ). Poph. 38. P. C« 513. 3 Vern. $165 
4 Moor. 214. a on Gov. part 2. ch. Jo 
* Irfl. 2. 1. 27, 28. 1 Vern. 217. ® Sec page 8. 
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two perſons are ſo intermixed, that the ſeveral portions can 


be by conſent, I apprehend that in both laws the proprietors 
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diſpoſition he has made of it, appears to be an invaſion of that 
right. Now the identity of a literary compoſition conſiſts in. 
tirely in the /entiment and the language, the ſame conceptions, 
cloathed in the ſame words, muſt neceſſarily be the ſame com- 
poſition : and whatever method be taken of exhibiting that 
compoſition to the ear or the eye of another, by recital, by writ. 
ing, or by printing, in any number of copies or at any period 
of time, it is always the identical work of the author which 
is ſo exhibited; and no other man (it hath been thought) can 
have a right to exhibit it, eſpecially for profit, without the 
author's conſent. This conſent may perhaps be tacitly given 
to all mankind, when an author ſuffers his work to be pub. 
liſhed by another hand, without any claim or reſerve of right, 
and without ſtamping on 1t any marks of ownerſhip ; it be- 
ing then a preſent to the public, like building a church or 
bridge, or laying out a new highway: but, in caſe the au- 
thor ſells a ſingle book, or totally grants the copyright, it hath 
been ſuppoſed, in the one caſe, that the buyer hath no more 
right to multiply copies of that book for ſale, than he hath to 
imitate for the like purpoſe the ticket which is bought for ad- 
miſſion to an opera or a concert; and that, in the other, the 
whole property, with all it's excluſive rights, is perpetually 
transferred to the grantee. On the other hand it is urged, 
that though the excluſive property of the manuſcript, andall 
which it contains, undoubtedly belongs to the author, fir: 
it is printed or publiſhed ; yet from the inſtant of publica. 
tion, the excluſive right of an author or his aſſigns to the ſole 
communication of his ideas immediately vaniſhes and evapo- 
rates; as being a right of too ſubtile and unſubſtantial a na- 
ture to become the ſubject of property at the common laws, 
and only capable of being guarded by poſitive ſtatutes and 
ſpecial proviſions of the magiſtrate. 


THe Roman law adjudged, that if one man wrote any thing 
on the paper or parchment of anot ier, the writing ſhould be- 
long to the owner of the blank materials © : meaning thereby 
the mechanical operation of writing, for which it directed the 

c © in chartis membraniſve tuis carmen bujzus corparis non Titius ſed tu dominus ie 


wel biſtoriam vel orationem Titius ſcriꝑſerit, videris. Ixſt. 2. 1. 33» See page 404. 
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ſcribe to receive a ſatisfaction; for, in works of genius and 
invention, as in painting on another man's canvas, the fame 
law * gave the canvas to the painter. As to any other pro- 
perty in the works of the underſtanding, the law is ſilent; 
though the ſale of literary copies, for the purpoſes of recital 
or multiplication, is certainly as antient as the times of Te- 
rence e, Martial f, and Statius 5, Neither with us in Eng- 
land hath there been (till very lately) any final * determina- 
tion upon the right of authors at the common law, 


BuT whatever inherent copyright might have been ſuppoſed 
to ſubſiſt by the common law, the ſtatute 8 Ann. c. 19. (a- 
mended by ſtatute 15 Geo. III. c. 53.) hath now declared that 
the author and his aſſigns ſhall have the ſole liberty of print 
ing and reprinting his works for the term of fourteen years, 
and no longer i, and hath alſo protected that property by addi- 
tional penalties and forfeitures : directing farther, that if, at 
the end of that term, the author himſelf be living, the right 
ſhall then return to him for another term of the ſame dura- 
tion: —and a ſimilar privilege is extended to the inventors of 
prints and engravings, for the term of eight and twenty years, 
by the ſtatutes 8 Geo. II. c. 13. and 7 Geo. III. c. 38. be- 
ſides an action for damages, with double coſts, by ſtatute 
17 Geo. III. c. 57. All which parliamentary protections 
appear to have been ſuggeſted by the exception in the ſtatute 
of monopolies, 21 Jac. I. c. 3. which allows a royal patent 
of privilege to be granted for fourteen years to any inventor 
of a new manufacture, for the ſole working or making of 
the ſame; by virtue whereof it is held, that a temporary pro- 


perty therein becomes veſted in the king's patentee &. 


d Thid. F. 34. caſe of Donaldſon v. Becket, before the 
e Prol. in Eunuch. 20. houſe of lords, 22 Febr. 1774, it was held 
f Epigr. i. 67. iv. 72. xiii. 3. xiv. 194. that no copyright now ſubſiſts in authors, 
8 Juv. vii. 8 3. after the expiration of the ſeveral terms 


h Since this was firſt written, it was created by the ſtatute of queen Anne. 
determined in the caſe of Millar v. i By ftatute 15 Geo. III. c. 53. ſame 
Taylor in B. R. Paſch. 9 Geo. III. additional privileges in this reſpect are 
1769, that an excluſive and permanent granted to the univerfities, and certain 
copyright in authors ſubſiſted by the other learned ſocietięs. 
common law. But afterwards, in the k 1 Vern, 62. 
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CHAPTER THE TWENTY-SEVENTH, 


or TITLE AY PREROGATIVE, 


and FORFEITURE, 


A SECOND method of acquiring property in per. 
ſonal chattels is by the king's prerogative : whereby 
a right may accrue either to the crown itſelf, or to ſuch as 
claim under the title of the crown, as by the king's grant, 
or by preſcription, which ſuppoſes an antient grant, 


SUCH in the firſt place are all zributes, taxes, and cuſtoms ; 
whether conſtitutionally inherent in the crown, as flowers of 
the prerogative and branches of the cenſus regalis or anticnt 
royal revenue, or whether they be occaſionally created by 
authority of parliament ; of both which ſpecies of revenue 
we treated largely in the former volume. In theſe the king 
acquires and the ſubject loſes a property, the inſtant they be- 
come due: if paid, they are a choſe in poſſeſſion ; if unpaid, 
a choſe in action. Hither alſo may be referred all forſeitures, 
fines, and amercements due to the king, which accrue by 
virtue of his antient prerogative, or by particular modern 
ſtatutes : which revenues created by ſtatute do always afli- 
milate, or take the ſame nature, with the antient revenues; 
and may therefore be looked upon as ariſing from a kind of 
artificial or ſecondary prerogative. And, in either caſe, the 
owner of the thing forfeited, and the perſon fined or amerced, 
loſe and part with the property of the forfeiture, fine, or 
amercement, the inſtant the king or his grantee acquires it. 


Is 


| tri 


74 
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Ix theſe ſeveral methods of acquiring property by preroga- 
tire there is alſo this peculiar quality, that the king cannot 
have a joint property with any perſon in one entire chattel, 
or ſuch a one as 18 not capable of diviſion or ſeparation ; but 
where the titles of the king and a ſubject concur, the king 
ſhall have the whole: in like manner as the king cannot, either 
by grant or contract, become a joint-tenant of a chattel real 
with another perſon *; but by ſuch grant or contract ſhall 
become entitled to the whole in ſeveralty. Thus, if a horſe 
be given to the king and a private perſon, the king ſhall 
have the ſole property : if a bond be made to the king and a 
ſubject, the king ſhall have the whole penalty ; the debt or 
duty being one ſingle chatte“; and ſo, if two perſons have 
the property of a horſe between them, or have a joint debt 
owing them on bond, and one of them aſſigns his part to the 
king, or is attainted, whereby his moiety is forfeited to the 
crown ; the king ſhall have the entire horſe, and entire debt e. 
For, as it is not conſiſtent with the dignity of the crown to 
be partner with a ſubject, ſo neither does the king ever loſe 
his right in any inſtance 3 but, where they interfere, his is 
always preferred to that of another perſon ©; from which two 
principles it is a neceſſary conſequence, that the innocent 
though unfortunate partner muſt loſe his ſhare in both the 
debt and the horſe, or in any other chattel in the ſame cir- 
cumitances, | 

Turs doctrine has no opportunity to take place in certain 
other inſtances of title by prerogative, that remain to be men- 
tioned; as the chattels thereby veſted are originally and ſolely 
reſted in the crown, without any transfer or derivative aſ- 
ſignment either by deed or law from any former proprietor. 
Such is the acquiſition of property in wreck, in treaſure- 
trove, in waifs, in eſtrays, in royal fiſh, in ſwans, and the 


2 See pag. 184. c Cro. Eliz. 263. Plowd. 323. Finch, 
v Fitzh, Abr. t. dette. 38, Plowd, Law. 178. 10 Mod. 245, 
242. EN d Co, Litt. 30. 
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like; which are not transferred to the ſovereign from any 
former owner, but are originally inherent in him by the rules 
of law, and are derived to particular ſubjects, as royal fran. 
chiſes, by his bounty. Theſe are aſcribed to him, partly 
upon the particular reaſons mentioned in the eighth chapter 
of the former book; and partly upon the general principle of 
their being bona vacantia, and therefore veſted in the king, 
as well to preſerve the peace of the public, as in truſt to 
employ them for the ſafety and ornament of the common. 
wealth. 


THERE is alſo a kind of prerogative copyright ſubſiſting in 
certain books, which is held to be veſted in the crown upon 
different reaſons. Thus, 1. The king, as the executive 
magiſtrate, has the right of promulging to the people all 
acts of ſtate and government. This gives him the excluſive 
privilege of printing, at his own preſs, or that of his grantees, 
all acts of parliament, proclamations, and orders of council, 
2. As ſupreme head of the church, he hath a right to the 
publication of all Au ies and books of divine ſervice, 3. He 
is alſo ſaid to have a right by purchaſe to the copies of ſuch 
lazo books, grammars, and other compoſitions, as were com- 
piled or tranſlated at the expence of the crown. And upon 
theſe two laſt principles, combined, the excluſive right of 
printing the tranſlation of the bible is founded. 


TRERE {till remains another ſpecies of prerogative pro- 
perty, founded upon a very different principle from any that 
have been mentioned before; the property of ſuch animals 
ferae naturae, as are known by the denomination of game, 
with the right of purſuing, taking, and deſtroying them: 
which 1s veſted in the king alone, and from him derived to 
fuch of his ſubjects as have received the grants of a chaſe, a 
park, a free warren, or free fiſhery. This may lead us into 


an inquiry concerning the original of theſe franchiſes, or 


royalties, on which we touched a little in a former chapter“: 


f pag. 38, 39. 
the 
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the right itſelf being an incorporeal hereditament, though the 
fruits and profits of it are of a perſonal nature. 5 


In the firſt place then we have already ſhewn, and indeed 
it cannot be denied, that by the law of nature every man 
from the prince to the peaſant, has an equal right of pur- 
ſuing, 2nd taking to his own uſe, all ſuch creatures as are 
zrae naturae, and therefore the property of nobody, but li- 
able to be ſeized by the firit occupant. And fo it was held 
by the imperial law, even fo late as Juſtinian's time: « ferae 
« ;pitur beſtiae, et volucrer, et omnia animalia quae mari, cœlo, 
e ef terra naſcuntur, ſeinul atque ab aliquo cafta ſuerint, jure 
60 gentium flatim ilius 772 iucipiunt. Quio enim nultlius , id 
« naturali ratione occupanti conceditur 3,” But it follows from 
the very end and conſtitution of ſociety, that this natural 
right, as well as many others belonging to man as an indivi- 


dual, may be reſtrained by poſitive laws enacted for reaſons 


of ſtate, or for the ſuppoſed benefit of the community. This 
reſtriction may be either with reſpect to the place in which 
this right may, or may not, be exerciſed; with reſpect to 
the animals that are the ſubject of this right; or with reſpect to 
the perſons allowed or forbidden to exerciſe it. And, in con- 
ſequence of this authority, we find that the municipal laws 
of many nations have exerted ſuch power of reſtraint ; have 
in general forbidden the entering on another man's grounds, 
for any cauſe, without the owner's leave ; have extended their 
protection to ſuch particular animals as are uſually the objects 
of purſuit z and have inveſted the prerogative of hunting and 
taking ſuch animals in the ſovereign of the ſtate only, and 
ſuch as he ſhall authoriſe ®. Many reaſons have concurred 
for making theſe conſtitutions : as, 1. For the encouragement 
of agriculture and improvement of lands, by giving every 
man an excluſive dominion over his own ſoil. 2. For pre- 
ſervation of the ſeveral ſpecies of theſe animals, which would 
ſoon be extirpated by a general liberty. 3. For prevention 
of idleneſs and diſſipation in huſbandmen, artificers, and 


t Inſt. 2. 1.12, h Puff. L. N. I. 4. c. 6. F. 5. 
others 
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others of lower rank ; which would be the unavoidable con. 
ſequence of univerſal licence. 4. For prevention of popular 
inſurrections and reſiſtance to the government, by diſarming 
the bulk of the people |: which laſt is a reaſon oftner meant, 
than avowed, by the makers of foreſt or game laws. Nor, 
certainly, in theſe prohibitions is there any natural injuſtice, 
as ſome have weakly enough ſuppoſed : ſince, as Puffendorf 
obſerves, the law does not hereby take from any man his 
preſent property, or what was already his own, but barely 
abridges him of one means of acquiring a future property, 
that of occupancy ;z which indeed the law of nature would 
allow him, but of which the laws of ſociety have in mol} - 
inſtances very juſtly and reaſonably deprived him, 


YET, however defenſible theſe proviſions in general may 
be, on the footing of reaſon, or juſtice, or civil policy, we 
muſt notwithſtanding acknowlege that, in their preſent ſhape, 
they owe their immediate original to ſlavery. It is not till 
after the irruption of the northern nations into the Roman 
empire, that we read of any other prohibitions, than that 
natural one of not ſporting on any private grounds without 
the owner's leave; and another of a more ſpiritual nature, 
which was rather a rule of eccleſiaſtical diſcipline, than a 
branch of municipal law. The Roman or civil law, though 
it knew no reſtriction as to per/ons or animals, fo far regarded 
the article of place, that it allowed no man to hunt or ſport 
upon another's ground, but by conſent of the owner of the 
ſoil. Pualienm fundum ingreilitur, venandi aut ancupand! 
« gratia, poteſi a domino prohiberi ne ingrediatur *,” For if 
there can, by the law of nature, be any inchoate imperfect 
property ſuppoſed in wild animals before they are taken, it 
ſeems moſt reaſonable to fix it in him upon whoſe land they 
are found. And as to the other reſtriction, which relates to 
ferſons and not to place, the pontiſical or canon law ! inter- 
dicts “ venationes, et fyluvaticas vagationes cum cambus et acci- 
&« pitrious,” to all clergymen without diitinction; grounded on 


1 Warburton's alliance. 324. I Decretal. J. 5. tit. 24. c. 2. 
K Ji. 2. 1. §. 12. 
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ſaying of St. Jerom n, that it never is recorded that theſe 
diverſions were uſed by the ſaints, or primitive fathers. And 
the canons of our Saxon church, publiſhed in the reign of 
king Edgar ”, concur in the ſame prohibition : though our 
ſecular laws, at leaſt after the conqueſt, did even in the times 
of popery diſpenſe with this canonical impediment z and ſpi- 
ritual perſons were allowed by the common law to hunt for 
their recreation, in order to render them fitter for the per- 
formance of their duty : as a confirmation whereof we may 
obſerve, that it is to this day a branch of the king's prerogative, 
at the death of every biſhop, to have his kennel of hounds, or 
a compoſition in lieu thereof b. 


Bur, with regard to the rife and original of our preſent 
civil prohibitions, it will be found that all foreſt and game 
laws were introduced into Europe at the ſame time, and by 
the ſame policy, as gave birth to the feodal ſyſtem 3 when 
thoſe ſwarms of barbarians iſfucd from their northern hive, 
and laid the foundation of molt of the preſent kingdoms of 
Europe, on the ruins of the weſtern empixe. For when a 
© conquering general came to ſettle the oeconomy of a van- 
quiſhed country, and to part it out among his ſoldiers or 
ſcudatories, wio were to render him military ſervice for ſuch 
donations ; it behoved him, in order to ſecure his new ac- 
quiſitions, to keep the ruflici or natives of the country, and 
all who were not his military tenants, in as low a condition 
as poſſible, and eſpecially to protubit them the uſe of arms. 
Nothing could do this more effectually than a prohibition of 
hunting and ſporting ; and theretore it was the policy of the 
conqueror to reſerve this right to himſelf, and ſuch on whom 
he ſhould beſtow it ; which were oniy his capital feudatorics, 
or greater barons. And accordingly we find, in the feudal 
conſtitutions v, one and the fame law prohibiting the ruſtice 
in general from carrying arms, and alſo proſeribing the uſe 
of nets, ſnares, or other engines for deſtroy ing the game. 


m Decret. part, 1. diſt. 34. l. Is o 4 Inſt. 309. 
2 cap. 64. P F. ud. 4 2. tit, 27. 8, bl 
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This excluſive privilege well ſuited the martial genius of the 
conquering troops, who delighted in a ſport 1 which in it's 
purſuit and ſlaughter bore ſome reſemblance to war. Vita 
omnis, (ſays Caeſar, ſpeaking of the antient Germans, ) in 
venationibus atque in ſtudiis rei militaris conſiſtit-k. And Taci- 
tus. in like manner obſerves, that guotres bella non ineunt, mul. 
tum venatibus, plus per otium tranſigunt*. And indeed, like 
ſome of their modern ſucceſſors, they had no other amuſement 
to entertain their vacant hours; deſpiſing all arts as effemi- 
nate, and having no other learning, than was couched in ſuch 
rude ditties, as were ſung at the ſolemn carouſals which ſuc- 
ceeded theſe antient huntings. And it is remarkable that, in 
thoſe nations where the feodal policy remains the moſt uncor- 


rupted, the foreſt or game laws continue in their higheſt rigor, 
In France all game is properly the king's ; and in ſome parts 


of Germany it is death ſor a peaſant to be found hunting in 
the woods of the nobility *. 


Wir us in England alſo, hunting has ever been eſteem- 
ed a molt princely diverſion and exerciſe. The whole iſland 
was repleniſhed with all forts of game in the times of the 
Britons ; who lived in a wild and paſtoral manner, without 
incloſing or improving their grounds, and derived much of 
their ſubſiſtence from the chace, which they all enjoyed in 
common. But when huſbandry took place under the Saxon 
government, and lands began to be cultivated, improved, 
and encloſed, the beaſts naturally fled into the woody and 
deſart tracts; which were called the foreſts, and, having 
never been diſpoſed of in the firſt diſtribution of lands, were 


"therefore held to belong to the crown. Theſe were filled 


with great plenty of game, which our royal ſportſmen re- 
ſerved for their own diverſion, on pain of a pecuniary for- 


In the laws of Jenghiz Khan, enough in the winter, during their receſs 
founder of the Mogul and Tartarian from war. (Mod. Univ. Hiſt. iv. 468.) 
empire, publiſhed A. D. 1205. there is r De Bell. Gall, I. 6. c. 20. 
one which prohibits the killing of all S Co 15. 
game from March to October; that the t Mattheus de Crimin. c. 3. tit. 1. 
tourt and ſoldiery might find plenty Carpzov. Pracic. Saxonic. p. 2. c. Sg. 


5 feiture 
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feiture for ſuch as interfered with their ſovereign. But every 
frecholder had the full liberty of ſporting upon his own ter- 
ritories, provided he abſtained from the king's foreſts: as 
is fully expreſſed in the laws of Canute », and of Edward 
the Confeſſor u: © fit quilibet homo dignus venatione ſua, in 
« ſylva, et in agris, fibi propriis, et in domimio ſuo : et abſtineat 
« omnts homo a venarins regis, ubicunque pacem eis habere volue= 
&« it:“ which indeed was the antient law of the Scandinavian 
continent, from whence Canute probably derived it. * Cui- 
« que enim in proprio fundo quamiibet feram quoque modo venari 
« permiſſum *.“ 


HowEVvER, upon the Norman conqueſt, a new doctrine 
took place; and the right of purſuing and taking all beaſts 
of chaſe or venary, and ſuch other animals as were accounted 
game, was then held to belong to the king, or to ſuch only 
a5 were authorized under him. And this, as well upon the 
principles of the feodal law, that the king is the ultimate 
proprietor of all the lands in the kingdom, they being all held 
of him as the chief lord, or lord paramount of the fee; and 
that therefore he has the right of the univerſal foil, to enter 
thereon, and to chaſe and take ſuch creatures at his pleafure : 
as alſo upon another maxim of the common law, which we 
have frequently cited and illuſtrated, that theſe animals are 
bona vacantia, and, having no other owner, belong to the king 
by his prerogative. As therefore the former rcafon was held 
to veſt in the king a right to purſue and take them any where; 
the latter was ſuppoſed to give the king, and ſuch as he ſhould 
authorize, a ſole and excligſive right. | 


Tars right, thus newly veſted in the crown, was exerted 
with the utmoſt rigor, at and after the time of the Norman 
eltabliſhment z not only in the antient foreſts, but in the new 
ones which the conqueror made, by laying together vail 
tracts of country, depopulated for that purpoſe, and re- 


e. 77. W Stiernhoe k de Jure Suean. 4. 2. c. 8. 
A c. 36. 
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416 The RIGHTS Book II. 
ſerved ſolely for this king's royal diverſion ; in which were 
exerciſed the moſt horrid tyrannies and oppreſſions, under 
colour of foreſt law, for the ſake of preſerving the beaſts of 
chaſe; to kill any of which, within the limits of the foreſt, 

was as penal as the death of a man. And, in purſuance of 
the ſame principle, king John laid a total interdict upon the 
zvinged as well as the fourfocted creation: * capturam avinm per 
totam Angliam interdixit *.” The cruel and inſupportable 


hardſhips, which theſe foreſt laws created to the ſubject, 


occaſioned our anceſtors to be as zealous for their reform. 
ation, as for the relaxation of the feodal rigors and the other 
exactions introduced by the Norman family; and accordingly 
we find the immunities of carta de fore/ia as warmly con- 
tended for, and extorted from the king with as much difſ- 
culty, as thoſe of magna carta itſelf. By this charter, con- 
firmed in parliament ?, many foreſts were diſafforeſted, or 
ſtripped of their oppreſſive privileges, and regulations were 
made in the regimen of ſuch as remained; particularly * kill. 
ing the king's deer was made no longer a capital offence, 
but only puniſhed by a fine, impriſonment, or abjuration of 
the realm. And by a varicty of ſubfequent ſtatutes, together 
with the long acquieſcence of the crown without exerting 
the foreſt laws, this prerogative 18 now become no longer a 
grievance to the ſubject. 


Bur, as the king reſerved to himſelf the forefts for his own 
excluſive diverſion, ſo he granted out from time to time other 
tracts of lands to his ſubjects under the names of chaſes or 
parks *, or gave them licence to make ſuch in their own 
grounds; which indeed are ſmaller foreſts, in the hands of a 
ſubje&, but not governed by the foreft laws: and by the 
common law no perſon is at liberty to take or kill any beaſts 
of chaſe, but ſuch as hath an antient chafe or park; unlel 
they be alſo beaſts of Prey. | 


x M. Paris. 303. 2 cap. Io. 
Y 9 Hen. III. a See pag. 38. 
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As to all inferior ſpecies of game, called beſts an! fowls 
of warren, the liberty of taking or killing them is another 
franchiſe or royalty, derived likewiſe from the crown, and 
called free warren ; a word, which fignifies preſervation or 
cuſtody : as the excluſive liberty of taking and killing fiſh in 
a public ſtream or river is called a free fiſhery; of which how- 
ever no new franchiſe can at preſent be granted, by the ex- 
preſs proviſion of magna carta, c. 16. The principal inten- 
tion of granting to any one theſe franchiſes or liberties was in 
order to protect the game, by giving the grantee a ſole and 
excluſive power of killing it himſelf, provided he prevented 
other perſons. And no man, but he who has a chaſe or free 
warren, by grant from the crown, or preſcription which 
ſuppoſes one, can juſtify hunting or ſporting upon another 
man's-ſoilz nor indeed, in thorough ſtrictneſs of common 
law, either hunting or ſporting at all. 


HowEVER novel this doctrine may ſeem, to ſuch as call 


; themſelves gualified ſportſmen, it is a regular conſequence 
2 from what has been before delivered; that the ſole right 
e 


of taking and deſtroying game belongs excluſively to the 
18 king, This appears, as well from the hiſtorical deduc- 


bh tion here made, as becauſe he may grant to his ſubjects an 
exclufive right of taking them; which he could not do, un- 
E leſs luch a right was firſt inherent in himſelf. And hence 
- It will follow, that no perſon whatever, but he who has ſuch 
- derivative right from the crown, is by common law entitled 
* to take or kill any beaſts of chaſe, or other game whatſoever. 
53 It is true, that, by the acquieſcence of the crown, the fre- 
8 quent grants of free warren in antient times, and the intro- 
ts auction of new penalties of late by certain ſtatutes for pre- 
of; ring the game, this excluſive prerogative of the king is 
little known or conſidered ; every man, that is exempted 
rom theſe modern penalties, looking upon himſelf as at li- 
berty to do what he pleaſes with the game: whereas the con- 
tary is ſtrictly true, that no man, however wells valified lie 
As | 


b Mirr, c. 5. F. 2. See page 40. 
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may vulgarly be eſteemed, has a right to encroach on the 
royal prerogative by the killing of game, unleſs he can ſhew 
a particular grant of free warren ; or a preſcription, which 
preſumes a grant; or ſome authority under an act of parlia- 
ment. As for the latter, I recolle& but two inſtances 
wherein an expreſs permiſhon to kill game was ever given by 
ſtatute; the one by 1 Jac. I. cap. 27. altered by 7 Jac. I. 
cap. 11. and virtually repealed by 22 & 23 Car. II. c. 25. 
which gave authority, ſo long as they remained in force, to 
the owners of free warren, to lords of manors, and to al 
freeholders having 401. per annum in lands of inheritance, or 
80/. for life or lives, or 400 J. perſonal eſtate, (and their 
ſervants) to take partridges and pheaſants upon their own, or 
their maſter's, free warren, inheritance, or freehold : the 
other by 5 Ann. c. 14. which empowers lords and ladies of 
manors to appomt gamekeepers to kill game for the uſe of 
ſuch lord or lady; which with ſome alteration ſtill ſubſiſts, 
and plainly ſuppoſes ſuch power not to have been in them 
before. The truth of the matter is, that theſe game laws (of 
which we ſhall have occaſton to ſpeak again in the fourth | 
book of theſe commentaries) do indeed gralify nobody, er- 
cept in the inſtance of a gamekeeper, to kill game: but only, 


[4 
4 
| 
1 


to ſave the trouble and formal proceſs of an action by the pe- 
fon injured, who perhaps too might remit the offence, these : 
ſtatutes inflict additional penalties, to be recovered either ina , 
regular or ſummary way, by any of the king's ſubjects, from . 
certain perſons of inferior rank who may be found offending I 
in this particular. But it does not follow that perſons, ei- 1 
cuſed from theſe additional penalties, are therefore author he 
to kill game. The circumſtance of having 1001. per annun, A 
” and the reſt, are not properly qualifications, but exemptions. rr 


And theſe perſons, ſo exempted from the penalties of tie of 
game ſtatutes, are not only liable to actions of treſpaſs by 0 
the owners of the land; but alſo, if they kill game within of 
the limits of any royal franchiſe, they are liable to tis 
actions of ſuch who may have the right of chaſe or tres e 


warren therein. 
I 
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Urox the whole it appears, that the king, by his prero- 
gative, and ſuch perſons as have, under his authority, the 
royal franchiſes of chaſe, park, free warren, or free fiſhery, 
are the only perſons who may acquire. any property, however 
fugitive and tranſitory, in theſe animals ferae naturae, while 
living 3 which is ſaid to be veſted in them, as was obſerved 
in a former chapter, propter privilegium. And it muſt alſo 
be remembered, that ſuch perſons as may thus lawfully hunt, 
fiſh, or fowl, ratione privilegii, have (as has been ſaid) only 
a qualified property in theſe animals: it not being abſolute or 
permanent, but laſting only ſo long as the creatures remain 
within the limits of ſuch reſpeCtive franchiſe or liberty, and 
ceaſing the inſtant they voluntarily paſs out of it. It is held 
indeed, that if a man ſtarts any game within his own 
grounds, and follows into another's, and kills it there, 
the property remains in himſelf . And this is grounded on 
reaſon and natural juſtice *; for the property conſiſts .in the 
poſſeſſion 3 which poſſeſſion commences by the finding it in 
his own liberty, and is continued by the immediate purſuit. 
And ſo, if a ſtranger ſtarts game in one man's chaſe or free 
warren, and hunts it into another liberty, the property 
continues in the owner of the chaſe or warren ; this property 
ariſing from privilege e, and not being changed by the act of 
a mere ſtranger. Or if a man ſtarts game on another's pri- 
vate grounds and kills it there, the property belongs to him 
in whoſe ground it was killed, becauſe it was alſo ſtarted 
there F; this property ariſing ratione ſoli. Whereas if, after 
being ſtarted there, it is killed in the grounds of a third per- 
fon, the property belongs not to the owner of the firſt 
ground, becauſe the property is local; nor yet to the owner 
of the ſecond, becauſe it was not ſtarted in his ſoil ; but it 
reſts in the perſon who ſtarted and killed it 5, though guilty 
of a 1 againſt both the owners. 


© 11 Mod. 75. f Thid. 
4 Puff. L. N. I. 4. e. 6. g Farr. 18. Lord Ray m. ibid. 
Lord Raym. 251, 
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III. I PROCEED now to a third method, whereby a title 
to goods and chattels may be acquired and loſt, viz. by fir. 


feiture;z as a puniſhment for ſome crime or miſdemeſnor 


in the party forfeiting, and as a compenſation for the offence 
and injury committed againſt him to whom they are forfeited, 
Of forfeitures, conſidered as the means whereby real pro- 


perty might be loſt and acquired, we treated in a former 


chapter b. It remains therefore in this place only to mention 
by what means, or for what offences, goods and chattels be- 
come liable to forfeiture. 


IN the variety of penal laws with which the ſubject is at 
preſent encumbered, it were a tedious and impracticable taſk 


to reckon up the various forfeitures, inflicted by ſpecial ſta- 


tutes, for particular crimes and miſdemeſnors : ſome of 
which are mala in ſe, or offences againſt the divine law, 
either natural or revealed ; but by far the greateſt part are 
mala prohibita, or ſuch as derive their guilt merely from their 
prohibition by the laws of the land: ſuch as is the forfeiture 
of 405. per month by the ſtatute 5 Eliz. c. 4. for exerciſing 
a trade without having ſerved ſeven years as an apprentice 
theretoz and the forfeiture of 10/7. by 9 Ann. c. 23. for 


printing an almanack without a ſtamp. I ſhall therefore con- 


fine myſelf to thoſe offences only; by which all the goods 
and chattels of the offender are forfeited : referring the ſtu- 
dent for ſuch, where pecuniary mulcts of different quantities 
are inflicted, to their ſeveral proper heads, under which very 
many of them have been or will be mentioned; or elſe to tlic 
collections of Hawkins, and Burn, and other laborious com- 
pilers. Indeed, as moſt of theſe forfeitures belong to the 
crown, they may ſeem as if they ought to have been referred 
to the preceding method of acquiring perſonal property, 
namely, by prerogative. But as, in the inſtance of partial 
forfeitures, a moiety often goes to the informer, the poor, or 


ſometimes to other perſons; and as one total forfeiture, 


namely that by a bankrupt who is guilty of felony by concea!- 


h See page 267. 


ing 
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ing his effects, accrues entirely to his creditors, I have there- 
fore made it a diſtinct head of transferring property. 


Goops and chattels then are totally forfeited by conviction 
of high treaſon or miſpriſion of treaſon ; of petit treaſon ; of 
felony in general, and particular of felory de je, and of man- 
ſlaughter ; nay even by conviction of excu/able homicide * ; by 
etlawwry for treaſon or felony ; by conviction of petit larceny ; 
by fight in treaſon or felony, even though the party be ac- 
quitted of the fact; by fanding mute, when arraigned of fe- 
lony z by drawing a weapon on a judge, or /;iking any one in 
the preſence of the king's courts; by praemunire ; by pretended 
prophecies, upon a ſecond conviction ; by cwling ; by the re- 
fading abroad of artiſicers; and by challenging to fight on ac- 
count of money won at gaming, All theſe offences, as will 
more fully appear in the fourth book of theſe commentaries, 
induce a total forfeiture of goods and chattels. 


Axp this forfeiture commences from the time of convifien, 
not the time of committing the fact, as in forfeitures of real 
property. For chattels are of ſo vague and fluctuating a na- 
ture, that to affect them by any relation back, would be at- 
tended with more inconvenience than in the caſe of landed 
cates : and part, if not the whole of them, mult be expend- 
ed in maintaining the delinquent, between the time of com- 
mitting the fact and his conviction. Yet a fraudulent con- 
reyance of them, to defeat the intereſt of the crown, is made 
roid by ſtatute 13 Eliz. c. 5. 


i Co, Litt. 391. 2 Inft. 316, 3 Init. 320. 


D d 3 


"I The RicGnrs Book, 


CHAPTER THE TWENTY-PIGHTH, 


or TITLE py CUSTOM. 


FOURTH method of acquiring property in things 

perſonal, or chattels, is by cu/fom : whereby a right 
veſts in ſome particular perſons, either by the local uſage of 
ſome particular place, or by the almoſt general and univerſal 
uſage of the kingdom. It were endleſs, ſhould I attempt to 
enumerate all the ſeveral kinds of ſpecial cuſtoms, which may 
entitle a man to a chattel intereſt in different parts of the 
kingdom : I ſhall therefore content myſelf with making ſome 
obſervations on three ſorts of cuſtomary intereſts, which ob- 
tain pretty generally throughout moſt parts of the nation, and 
are therefore of more univerſal concern ; viz. n mort 
aries, and heir-looms. 


1. HErIoTS, which » were Nightly touched upon in a for- 
mer chapter a, are uſually divided into two ſorts, heriot-{r- 
vice, and heriot-cu/iom. The former are ſuch as are due upon 
a ſpecial reſeryation in a grant or leaſe of lands, and therefore 
amount to little more than a mere rent“: the latter ariſe 


upon no ſpecial reſervation whatſoever, but depend merely 


upon immemorial uſage and cuſtom ©. Of theſe therefore we 
are here principally to ſpeak : and they are defined to be a 
cuſtomary tribute cf goods and chattels, payable to the lord 


of the fee on the deceaſe of the owner of the land. 


2 page 97. Co. Cop, &. 24. 
b 2 Saund. 166. 
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TRE firſt eſtabliſhment, if not introduction, of compul- 
ſory heriots into England, was by the Danes: and we find 
in the laws of king Canute * the ſeveral heregeates or heriots 
ſpecified, which were then exacted by the king on the death 
of divers of his ſubjects, according to their reſpective digni 
ties; from the higheſt eorle down to the moſt inferior Megne 
or landholder. Theſe, for the moſt part, conſiſted in arms, 
| horſes, and habiliments of war; which the word itſelf, ac- 
cording to Sir Henry Spelman e, ſignifies. Theſe were de- 
livered up to the ſovereign on the death of the vaſal, who 
could no longer uſe them, to be put into other hands for the 
ſervice and defence of the country. And upon the plan of 
this Daniſh eſtabliſhment did William the conqueror faſhion 
his law of reliefs, as was formerly obſerved *; when he aſcer- 
tained the preciſe relief to be taken of every tenant in chival- 
ry, and, contrary to the feodal cuſtom and the uſage of his 
own duchy of Normandy, required arms and implements of 
war to be paid inſtead of money s. 


The Daniſh compulſive heriots, being thus tranſmuted 
into reliefs, underwent the ſame ſeveral viciſſitudes as ths 
feodal tenures, and in ſocage eſtates do frequently remain to 
this day, in the ſhape of a double rent payable at the death 
of the tenant: the heriots which now continue among us, 
and preſerve that name, ſeeming rather to be of Saxon pa- 
rentage, and at firſt to have been merely diſcretionary b. 
Theſe are now for the moſt part confined to copyhold te- 


2 nures, and are due by cuſtom only, which is the life of all 
11 eſtates by copy; and perhaps are the only inſtance where 
oh euſtom has favoured the lord. For this payment was origi- 
1 nally a voluntary donation, or gratuitous legacy of the te- 
I nant; perhaps in acknowlegement of his having been raiſed a 
* degree above villenage, when all his goods and chattels were 


quite at the merey of the lord: and cuſtom, which has on the 


4 c. 69. 8 LL. Guil. Cong. c. 22, 23, 24. 
e of feuds. c. 18. h Lambard. Peramb. of Kent. 492. 
f page 65, 
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one hand confirmed the tenant's intereſt in excluſion of the 
lord's will, has on the other hand eſtabliſhed this diſcretional 
piece of gratitude into a permanent duty. An heriot may 
alſo appertain to free land, that is held by ſervice and ſuit 
of court; in which caſe it is moſt commonly a copyhold 
enfranchiſed, whereupon the heriot is ſtill due by cuſtom, 
Bracton i ſpeaks of heriots as frequently due on the death of 
both ſpecies of tenants : *g, quidem alia pragſtatio quae noni. 
„natur heriettum ; 191 tenens, liber vel ſeruus, in morte ſua 
* dominum fſuum, de quo tenuerit, reſpicit de meliori averio ſup, 
« vel de ſecuudo metiori, ſecundum diverſam locorum conſuetudi. 
« nem.” And this he adds, * magis fit de gratia quam de 
« jure;” in which Fleta * and Britton! agree: thereby 
plainly intimating the original of this cuſtom to have been 
merely voluntary, as a legacy from the tenant ; though now 
the immemorial uſage has eſtabliſhed it as of right in the lord. 


Tuns heriot is ſometimes the beſt live beaſt, or averium, 
which the tenant dies poſſeſſed of, (which is particularly de- 
nominated the villein's relief in the twenty-ninth law of king 
William the congueror) ſometimes the beſt inanimate good, 
under which a jewel or piece of plate may be included: but 
it is always a per/onal. chattel, which, immediately on the 
death of the tenant who was. the owner of it, being aſcer- 
tained by the option of the lord ®, becomes veſted in him as 
his property ; and is no charge upon the lands, but merely 
on the goods and chattels. The tenant muſt be the owner 


of it, elſe it cannot be due; and therefore on the death of a 


feme-covert no heriot can be taken; for ſhe can have no 
ownerſhip in things perſonal”. In ſome places there is 2 
cuſtomary compoſition in money, as ten or twenty ſhillings 
in lieu of a heriot, by which the lord and tenant are both 
bound, if it be an indiſputably ancient cuſtom : but a new 
compoſition of this ſort will not bind the repreſentatives of 
either party; ſor that amounts to the creation of a new cut- 
tom, which is now impoſlible “. 


1 J. 2. c. 36. §. 9. | m Hob. 60. 
ri. n Keiiw. 84. 4 Leon. 239. 
16. 69. 0 Co. Co. §. 31. 


2 2. Mon- 


= 
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2. MoRTUARIES are a fort of eccleſiaſtical heriots, being 
a cuſtomary gift claimed by and due to the miniſter in very 
many pariſhes on the death of his pariſhioners. They ſeem 
originally to have been, like lay heriots, only a voluntary 
bequeſt to the church; being intended, as Lyndewode in- 
forms us from a conſtitution of archbiſhop Langham, as a 
kind of expiation and amends to the clergy for the perſonal 
tithes, and other eccleſiaſtical duties, which the laity in their 
life-time might have neglected or forgotten to pay, For this 
purpoſe, after ? the lord's heriot or beſt good was taken out, 
the ſecond beſt chattel was reſerved to the church as a mor- 
tuary : „ decedens plura habuerit animalia, optimo cui de jure 


« fuerit debitum reſervato,. ecclefiae ae fine dolo, fraude, ſeu 


« contradictione quulibet, pro recompenſatione ſubtraftionis deci- 
e marum perſonalium, necnon et oblationum, ſecundum melius ani- 
« mal reſervetur, poſt obitum, pro ſalute auimae ſuae 4,” And 
therefore in the laws of king Canute * this mortuary is called 
ſoul-ſcot (paplyceat) or fymbolum animae. And, in purſu- 
ance of the ſame principle, by the laws of Venice, where no 
perſonal tithes have been paid during the life of the party, 
they are paid at his death out of his merchandize, Jewels, and 
other moveables *. So alſo, by a fimilar policy, in France, 
every man that died without bequeathing a part of his eſtate 


to the church, which was called dying without confeſſion, was 


formerly deprived of chriſtian burial : or, if he died inteſtate, 
the relations of the deceaſed, jointly with the biſhop, named 
proper arbitrators to determine what he ought to have given 
to the church, in caſe he had made a will. But the parlia- 
ment, in 1409, redreſſed this grievance *. 


IT was antiently uſual in this kingdom to bring the mor- 
tuary to church along with the corpſe when it came to be bu- 
ried; and thence ® it is ſometimes called a corſe-preſent : a 


term, which beſpeaks it to have becn once a voluntary dona- 


s Panormitan. ad Decretal. I. 3. t. 20. c. 32. 
t SP» L. b. 28. C. 41. 


p Co. Lit, 183. 
9 Provinc, J. 1. tit, Jo 


7-04 13. Sclden. Hiſt. of tithes. c. 10. 
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426 The RIGHTS  Boox II. 
tion. However in Bracton's time, ſo early as Henry III, we 
find it rivetted into an eſtabliſhed cuſtom : inſomuch that the 
bequeſts of heriots and mortuaries were held to be neceſſary 
ingredients in every teſtament of chattels.  Imprimis autem 
ce debet quilibet, qui teftamentum fecerit, dominum ſuum de me- 
&« [iori re quam habuerit recognoſcere ; et poſtea eccigſiam de alia 
ce meliori :” the lord muſt have the beſt good left him as an 
| Heriot ; and the church the ſecond beſt as a mortuary. But 
yet this cuſtom was different in different places: * zz qui- 
& buſdam locis habet ecclgſia melius animal de conſuetudine ; in qui- 
& buſdam ſecundum, vel tertium melius ; et in quibuſdam nihil , 
ce ef ideo conſideranda eft conſuetudo loci .”) This cuſtom itil! 
yaries in different places, not only as the mortuary to be 
paid, but the perſon to whom it is payable. In Wales a 
mortuary or corſe-preſent was due upon the death of every 
clergyman to the biſhop of the dioceſe ; till aboliſhed, upon 
a recompenſe given to the biſhop, by the ſtatute 12 Ann, 
ſt. 2. c. 6, And in the archdeaconry of Cheſter a cuſtom alſo 
prevailed, that the biſhop, who is alſo archdeacon, ſhould 
have, at the death of every clergyman dying therein, his 
beſt horſe or mare, bridle, ſaddle, and ſpurs, his beſt 
gown or cloak, hat, upper garment under his gown, and 
tippet, and alſo his beſt ſignet or ring x. But by ſtatute 28 
Geo. 2. c. 6. this mortuary is directed to ceaſe, and the act 
has ſettled upon the biſhop an equivalent in it's room. The 
king's claim to many goods, on the death of all prelates in 
England, ſeems to be of the ſame nature : though fir Edward 
Coke) apprehends, that this is a duty due upon death and not 
a mortuary : a diſtinction which ſeems to be without a differ- 
ence. For not only the king's eccleſiaſtical character, as 
ſupreme ordinary, but alſo the ſpecies of the goods claimed, 
which bear ſo near a reſemblance to thoſe in the archdeaconry 
of Cheſter, which was an acknowleged mortuary, puts the 
matter out of diſpute. The king, according to the record 
vouched by fir Edward Coke, is entitled to ſix things; the 
biſhop's beſt horſe or palfrey, with his furniture : his cloak, 


* Bracton. J. 2. C. 26. Flet. A 2. Coe 57. 1 2 Inſt. 491. 
* Cro. Car. 23. | 
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or gown, and tippet: his cup, and cover: his baſon and ewer: 
his gold ring ; and laſtly, his muta canum, his mew or kennel 
of hounds ; as was mentioned in the preceding chapter =, 


Tus variety of cuſtoms, with regard to mortuaries, giving 
frequently a handle to exactions on the one ſide, and frauds 
or expenſive litigations on the other; it was thought proper 
by ſtatute 21 Hen. VIII. c. 6. to reduce them to ſome kind 
of certainty. For this purpoſe it is enacted, that all mortu- 
aries, or corſe- preſents to parſons of any pariſh, ſhall be ta- 
ken in the following manner; unlefs where by cuſtom leſs or 
none at all is due : viz. for every perſon who does not leave 
goods to the value of ten marks, nothing : for every perſon 
who leaves goods to the value of ten marks and under thirty 
pounds, 35. 4d. if above thirty pounds, and under forty 
pounds, 6s. 8d. if above forty pounds, of what value ſoever 
they may be, 105. and no more. And no mortuary ſhall 
throughout the kingdom be paid for the death of any feme- 
covert; nor for any child; nor for any one of full age, that 
is not a houſekeeper; nor for any wayfaring man; but ſuch 
wayfaring man's mortuary ſhall be paid in the pariſh to which 
he belongs. And upon this ſtatute ſtands the law of mortu- 
aries to this day. 85 


3. HEIR-LooMs are ſuch goods and perſonal chattels, as, 
contrary to the nature of chattels, ſhall go by ſpecial cuſtom 
to the heir along with the inheritance, and not to the execu- 
tor of the laſt proprietor. The-termination, loom, is of Sax- 
on original; in which language it ſignifies a limb or mem- 
ber; ſo that an heir-loom is nothing elſe, but a limb or 


member of the inheritance. They are generally ſuch things 


as cannot be taken away without damaging or diſmembering 
the freehold: otherwiſe the general rule is, that no chattel in- 
tereſt whatſoever ſhall go to the heir, notwithſtanding it be ex- 
preſsly limited to a man and his heirs, but ſhall veſt in the 
executor d. But deer in a real authorized park, fithes in a 


2 pag. 413. 8 b Co, Litt. 288. 
« Speim. Gloffe 277 
| | pond, 
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pond, doves in a dove-houſe, Wc. though in themſelves per. 
ſonal chattels, yet they are fo annexed to and fo neceſſa 
to the well-being of the inheritance, that they ſhall accom- 
pany the land wherever it veſts, by either deſcent or pur. 
chaſe e. For this reaſon alſo I apprehend it is, that the an- 
tient jewels of the crown are held to be heir-looms d; for 
they are neceſſary to maintain the ſtate, and ſupport the dig. 
nity, of the ſovereign for the time being. Charters likewiſe, 
and deeds, court-rolls, and other evidences of the land, to- 
gether with the cheſts in which they are contained, ſhall paſs 
together with the land to the heir, in the nature of heir- 
Jooms, and ſhall not go to the executor ©. By ſpecial cuſtom 
alſo, in ſome places, carriages, utenſils, and other houſe- 
hold implements, may be heir-looms ; but ſuch cuſtom 
muſt be ſtrictly proved. On the other hand, by almoſt ge- 
neral cuſtom, whatever 1s ſtrongly affixed to the freehold or 
inheritance, and cannot be ſevered from thence without vio- 
lence or damage, quod ab aedibus non facile revellitur 5,” is 
become a member of the inheritance, and ſhall thereupon 
aſs to the heir; as chimney-pieces, pumps, old fixed or 
dormant tables, benches, and the like bl. A very ſimilar no- 
tion to which prevails in the duchy of Brabant; where they 
rank certain things moveable among thoſe of the immoveable 
kind, calling them by a very particular appellation, pracdia 
volantia, or volatile eſtates : ſuch as beds, tables, and other 
heavy implements of furniture, which (as an author of their 
own obſerves) © dignitatem iſtam nacta ſunt, ut villis, fylvis, 
« et aedibus, aliiſque praedis, comparentur ; quod ſolidiora ino- 
« bilia ipſis aedibus ex dgſtinatione patrisfainilias cohaerere vi- 
© deantur, et pro parte ipſarum aedium aeflimentur LY 
OTHER perſonal chattels there are, which alſo deſcend to 
the heir in the nature of heir-looms, as a monument or tomb- 
ſtone in a church, or the coat-armor of his anceſtor therc 


E Co. Litt. 8. 8 Spelm. G!:jj. 277. 

d Thid. 18. h 12 Mod. 520. 

e Bro. Abr. tit. chattel:s, 18. i Stockmans de jure devolatienit. c. 3. 
f Co. Litt. 18. 185. §. 16. 


hung 
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hung up, with the pennons and other enſigns of honor, ſuit- 
ed to his degree. In this caſe, albeit the freehold of the 
church is in the parſon, and theſe are annexed to that free- 
hold, yet cannot the parſon or any other take them away or 
deface them, but is liable to an action from the heir k. Pews 
in the church are ſomewhat of the ſame nature, which may 
ceſcend by cuſtom immemorial (without any eccleſiaſtical con- 
currence) from the anceſtor to the heir l. But though the 
heir has a property in the monuments and eſcutcheons of his 
anceſtors, yet he has none in their bodies or aſhes ; nor can 
he bring any civil action againſt ſuch as indecently at leaſt, 
if not impiouſly, violate and diſturb their remains, when dead 
and buried. The parſon indeed, who has the freehold of the 
ſoil, may bring an action of treſpaſs againſt ſuch as dig and 
diſturb it: and, if any one in taking up a dead body ſteals the 
ſhroud or other apparel, it will be felony u; for the property 
thereof remains in the executor, or whoever was at the charge 
of the funeral. 


Bor to return to heir-looms : theſe, though they be mere 
chattels, yet cannot be deviſed away from the heir by will; 
but ſuch a deviſe is void, even by a tenant in fee-ſimple. 
For, though the owner might during his life have ſold or diſ- 


poſed of them, as he might of the timber of the eſtate, ſince, 


as the inheritance was his own, he might mangle or diſmem- 
ber it as he pleaſed ; yet, they being at his death inſtantly 


veſted in the heir, the deviſe (which is ſubſequent, and not. 


to take effect till er his death) {hall be poſtponed to the 
cuſtom, whereby they have already deſcended. 


k 12 Rep. 105. Co. Litt. 18. m 3 Inſt. 110. 12 Rep. 113. 1 Hals 
i 3 Inſt. 202, 12 Rep. 105. F. 5% 
n Co, Litt, 18 5. 
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CHAPTER THE TWENTY-NINTH; 


or TITLE By SUCCESSION, MAR. 
RIAGE axy JUDGMENT, 


N the preſent chapter we ſhall take into conſideration 
three other ſpecies of title to goods and chattels. 


V. TRE fifth method therefore of gaining a property in 
chattels, either perſonal or real, is by ſucce//ion : which is, 
in ſtrictneſs of law, only applicable to corporations aggregate 
of many, as dean and chapter, mayor and commonalty, maſ- 
ter and fellows, and the like ; in which one ſet of men may, 
by ſucceeding another ſet, acquire a property in all the 
goods, moveables, and other chattels of the corporation. 
The true reaſon whereof is, becauſe in judgment of law a 
corporation never dies : and therefore the predeceſſors, who 
Fred a century ago, and their ſucceſſors now in being, are 
One and the ſame body corporate . Which identity is a pro- 
perty ſo inherent in the nature of a body politic, that, even 
when it is meant to give any thing to be taken in ſucceſſion 
by ſuch a body, that ſucceſſion need not be expreſſed : but 
the law will of itſelf imply it. So that a gift to ſuch a cor- 
poration, either of lands or of chattels, without naming their 
ſucceſſors, veſts an abſolute property in them ſo long as the 


corporation ſubſiſts *, And thus a leaſe for years, an obliga- 


2 4 Rep. 63. b Bro, Ar. t. ef/ates. 90. Cro. Eliz. 464. 


Bon, 
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tion, a jewel, a flock of ſheep, or other chattel intereſt, will 
veſt in the ſucceſſors, by ſucceſſion, as well as in the identi- 
cal members, to whom it was originally given; 


Bur, with regard to ſole corporations, a conſiderable diſ- 
tinction muſt be made. For if ſuch ſole corporation be the 
repreſentative of a number of perſons ; as the maſter of an 
hoſpital, who is a corporation for the benefit of the poor bre- 
thren; an abbot, or prior, by the old law before the reforma- 
tion, who repreſented the whole convent ; or the dean of 
ſome antient cathedral, who ſtands in the place of, and re- 
preſents in his corporate capacity, the chapter ; ſuch ſole 
corporations as theſe have in this reſpeCt the ſame powers, as 
corporations aggregate have, to take perſonal property or 
chattels in ſucceſſion. And therefore a bond to ſuch a maſ- 
ter, abbot, or dean, and his ſucceſſors, is good in law; and 
the ſucceſſor ſhall have the advantage of it, for the benefit of 
the aggregate ſociety, of which he is in law the repreſenta- 
tive ©. Whereas in the caſe of ſole corporations, which re- 
preſent no others but themſelves, as biſhops, parſons, and 
the like, no chattel intereſt can regularly go in ſucceſſion : 
and therefore, if a leaſe for years be made to the biſhop of 
Oxford and his ſucceſſors, in ſuch caſe his executors or ad- 
miniſtrators, and not his ſucceſſors, ſhall have it . For the 
word ſucceſſors, when applied to a perſon in his political capa- 
city, is equivalent to the word heirs in his natural; and as 
ſuch a leaſe for years, if made to John and his heirs, would 
not veſt in his heirs, but his executors ; ſo if it be made to 
John biſhop of Oxford and his ſucceſſors, who are the heirs 
of his body politic, it ſhall ſtill veſt in his executors and 
not in ſuch his ſucceſſors. The reaſon of this is obvious: for, 
beſides that the law looks upon goods and chattels as of too 
low and periſhable a nature to be limited either to heirs, or 
ſuch ſucceſſors as are equivalent to heirs ; it would alſo fol- 


low, that if any ſuch chattel intereſt (granted to a ſole cor- 


poration and his ſucceſſors) were allowed to deſcend to ſuch 


ſucceſſor, the property thereof muſt be in abeyance from the 


© Dyer 48. Cro. Eliz. 464. 4 Co. Litt. 46. 
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geath of the preſent owner until the ſucceſſor be appointed: 
and this is contrary to the nature of a chattel intereſt, which 
can never be in abeyance or without an owner ©; but a man's 
right therein, when once ſuſpended, is gone for ever. This 
is not the caſe in corporations aggregate, where the right is 
never in ſuſpence; nor in the other ſole corporations before. 
mentioned, who are rather to be conſidered as heads of an 
aggregate body, than ſubſiſting merely in their own right : 
the chattel intereſt therefore, in ſuch a caie, is really and 
ſubſtantially veſted in the hoſpital, convent, chapter, or 
other aggregate body ;. though the head is the viſible perſon 


in whoſe name every act is carried on, and in whom every 


intereſt is therefore ſaid (in point of form) to veſt. But the 
general rule, with regard to corporations merely ſole, is this, 
that no chattel can go to or be acquired by them in right of 
ſucceſſion f. 


YET to this rule there are two exceptions. One in the 


caſe of the king, in whom a chattel may veſt by a grant of it 


formerly made to a preceding king and his ſucceffors *. The 


other exception is, where, by a particular cuſtom, ſome 
particular corporations ſole have acquired a power of taking 
particular chattel intereſts in ſucceſſion. And this cuſtom, 
being againſt the general tenor of the common law, muſt be 
ſtrictly interpreted, and not extended to any other chattel 
intereſts than ſuch immemorial uſage will ſtrictly warrant. 
Thus the chamberlain of London, who | is a Corporation ſole, 
may by the cuſtom of London take bonds and recognizances to 


himſelf and his ſucceſſors, for the benefit of the orphan's 


fund b: but it will not follow from thence, that he has a 
capacity to take a legſe for years to himſelf and his ſucceſſors 
for the ſame purpole ; for the cuſtom extends not to that : 
nor that he may take a bord to himſelf and his ſucceſſors, for 
any other purpoſe than the benefit of the orphan's fund; for 
that alſo is not warranted by the cuſtom. Wherefore, upon 


the whole, we may cloſe this head with laying down this ge- 
neral rule; that ſuch right of ſucceſion to chattels is univer- 


e Brownl. 132. g Ibid. go. 


Co. Litt. 46. h 4 Rep. 65, Cro. Elize 682. 
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ally inherent by the common law in all aggregate corpora- 
tions, in the king, and in ſuch ſingle corporations as repre- 
ſent a number of perſons ; and may, by ſpecial cuſtom, be- 
long to certain other ſole corporations for ſome particular 
purpoſes : although, generally, in fole corporations no ſuch 
right can exiſt. | 


VI. A s1xTH method of acquiring property in goods 
and chattels is by marriage ; whereby thoſe chattels, which 


belonged formerly to the wife, are by act of law veſted in 


the huſband, with the ſame degree of property and with the 
ſame powers, as the wife, when ſole, had over them. 


Tas depends, entirely on the notion of an unity of per- 
ſon between the huſband and wife; it being held that they 
are one perſon in law !, ſo that the very being and exiſtence 
of the woman is ſuſpended during the coverture, or entirely 
merged or incorporated in that of the huſband. And hence 
it follows, that whatever perſonal property belonged to the 
wife, before marriage, is by marriage abſolutely veſted in the 
huſband. In a real eſtate, he only gains 2-title to the rents 


| and profits during coverture : for that, depending upon feo- 
dal principles, remains entire to the wife after the death of 
her huſband, or to her heirs, if ſhe dies before him ; unleſs, 


by the birth of a child, he becomes tenant for life by the cur- 
tely. But, in chattel intereſts, the ſole and abſolute pro- 
perty veſts in the huſband, to be diſpoſed of at his pleaſure, 
if he chuſes to take poſſeſſion of them: for, unleſs he reduces 
them to poſſeſhon, by exerciſing ſome act of ownerſhip upon 
them, no property veſts in him, but they ſhall remain to the 


wife, or to her repreſentatives, after the coverture is deter- 
mined, 1 


Turkr is therefore a very conſiderable difference in the 
aequiſition of this ſpecies of property by the huſband, accord- 
ing to the ſubjeAt-matter ; viz. whether it be a chattel real, 
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or a chattel per/onal ; and, of chattels perſonal, whether it 
be in poſſeſſion, or in action only. A. chattel real veſts in the 
huſband, not abſolutely, but /ub modo. As, in caſe of a leaſe 
for years, the huſband ſhall receive all the rents and profits 
of it, and may, if he pleaſes, fell, ſurrender, or diſpoſe of 
it during the coverture * : if he be outlawed or attainted, it 
| ſhall be forfeited to the king ! ; it is liable to execution for 
his debts m: and, if he ſurvives his wife, it is to all intent; 
and purpoſes his own n. Vet, if he has made no diſpoſition 
thereof in his lifetime, and dies before his wife, he cannot 
diſpoſe of it by will »: for, the huſband having made no al. 
teration in the property during his life, it never was tranſ. 
ferred from the wife; but after his death ſhe ſhall remain in 
her antient poſſeſſion, and it ſhall not go to his executors. 80 
it is alſo of chattels perſonal (or ch/es ) in action; as debts 
upon bond, contracts, and the like: theſe the huſband may 
have if he pleaſes ; that is, if he reduces them into poſſeſſion 
by receiving or recovering them at law. And, upon ſuch 
receipt or recovery, they are abſolutely and entirely his own; 
and ſhall go to his executors or adminiſtrators, or as he ſhall 
bequeath them by will, and ſhall not reveſt in the wife. But, 
if he dies before he has recovered or reduced them into poſ- 
ſeſſion, ſo that at his death they ſtill continue che, in aftim, 
they ſhall ſurvive to the wife; for the huſband never exerted 
the power he had of obtaining an excluſive property in them“. 
And fo, if an eſtray comes into the wife's franchiſe, and the 
huſband ſeiſes it, it is abſolutely his property: but if he dies 
without ſeiſing it, his executors are not now at liberty to 
ſeife it, but the wife or her heirs 4; for the huſband never 
exerted the right he had, which right determined with the 
coverture, Thus in both theſe ſpecies of property the law is 
the ſame, in caſe the wife ſurvives the huſband ; but, in caſe 
the huſband ſurvives the wife, the law is very different with 
reſpect to chattels real and choſes in action: for he ſhall hare 


* Co. Litt. 46. „ Poph. 5. Co. Litt. 351. 
I Plowd. 263. P Co. Litt. 351. 
m Co. Litt. 351. 9 Vid. 


. Ibid. 300. he 
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it the chattel real by furvivorſhip, but not the choſe in action v; 
e except in the caſe of arrears of rent, due to the wife before 
e her coverture, which in caſe of her death are given to the 
ts huſband by ſtatute 32 Hen. VIII. c. 37. And the reaſon 
of for the general law is this: that the, huſband is in abſolute 
it poſſeſſion of the chattel real during the coverture, by a kind 
or of joint-tenancy with his wife; wherefore the law will not 
ts wreſt it out of his hands, and give it to her repreſentatives 


In though, in caſe he had died firit, it would have ſurvived to 
ot the wife, unleſs he thought proper in his lifetime to al- 
als ter the poſſeſſion. But a cho/e'in action ſhall not ſurvive to 
if him, becauſe he never was in poſſeſſion of it at all, during 
in the coverture; and the only method he had to gain poſſeſ- 
80 fon of it, was by ſuing in his wife's right: but as, after her 
dts death, he cannot (as huſband) bring an action in her right, 
ay becauſe they are no longer one and the ſame perſon in law, 
'on therefore he can never (as ſuch) recover the poſſeſſion. But 
ich he ſtill will be entitled to be her adminiſtrator; and may, in 
Mz that capacity, recover ſuch things in action as became due 
wall to her before or during the coverture, 

ut, | 

0 Tavs, and upon theſe reaſons, ſtands the law between 
on, huſband and wife, with regard to chattels real, and choſes in 


rted actian: but, as to chaztels perſonal (or choſes ) in poſſeſſions 
which the wife hath in her own right, as ready money, jew- 
es, houſehold goods, and the like, the huſband hath therein 
an immediate and abſolute property, devolved to him by the 


y to marriage, not only potentially but in fact, which neyer can 
ever again reveſt in the wife or her repreſentatives *, 
| the 


AxnD, as the huſband may thus generally acquire a proper- 
ty in all the perſonal ſubſtance of the wife, ſo in one particu- 
lar inſtance the wife may acquire a property in ſome of her 
huſband's goods; which ſhall remain to her after his death, and 
not go to his executors. Theſe are called her paraphernalia ; 


7 3 Mod. 186. | s Co. Litt. 351. 


E e 2 which 
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which is a term borrowed from the civil law *, and is derived 
from the Greek language, ſignifying ſomething over and above 
her dower. Our law uſes it to ſignify the apparel and orna. 
ments of the wife, ſuitable to her rank and degree; and there. 
fore even the jewels of a peereſs, uſually worn by her, have 
been held to be paraphernalia u. Theſe ſhe becomes entitled 
to at the death of her huſband, over and above her jointure or 
_ dower, and preferably to all other repreſentatives v. Neither 
can the huſband deviſe by his will ſuch ornaments and jewels 
of his wife ; though during his life perhaps he hath the power 
(if unkindly inclined to exert it) to ſell them or give them 
away *. But if ſhe continues in the uſe of them till his 
death, ſhe ſhall afterwards retain them againſt his executor; 
and adminiſtrators, and all other perſons except creditors 
where there is a deficiency of aſſets ). And her neceſlary 
apparel is protected even againſt the claim of creditors *, 


VII. A jupSMENT, in conſequence of ſome ſuit or ac- 
tion in a court of juſtice, is frequently the means of veſting 
the right and property of chattel intereſts in the prevailing | 
party. And here we mult be careful to diſtinguiſh between 
property, the right of which is before veſted in the party, 
and of which only p2/eion is recovered by ſuit or action; 
and property, to which a man before had no determinate title 
or certain claim, but he gains as well the right as the a 
ſion by the proceſs and judgment of the law. Of the for- 
mer ſort are all debts and choſes in action; as if a man gives 
bond for 204. or agrees to buy a horſe at a ſlated ſum, or 
takes up goods of a tradeſman upon an implied contract to 
pay as much as they are reaſonably worth : in all theſe caſes 
the right accrues to the creditor, and 1s completely veſted 
him, at the time of the bond being ſealed, or the contract or 
agreement made; and the law only gives him a remedy to 


t Ff. 23. 3. 9, 8.3. * Noy's Max. c. 49. Orahme v. L. 
u Moor. 213. Londonderry. 24 Nov. 1746. Can: 
w Cro. Car. 343. 1 Roll. Abr. y 1 P. Wms. 730, 

911. 2 Leon. 160, | 2 Noy's Max. c. 49. 


v. Pitt, B. R. Tr. 3 Geo. III. 
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recover the poſſeſſion of that right, which already in juſtice 
belongs to him. But there is alſo a ſpecies of property to 
which a man has not any claim or title whatſoever, till after 


ſuit commenced and judgment obtained in a court of law: 


where the right and the remedy do not follow each other, as 


in common caſes, but accrue at one and the ſame time; and 


where, before judgment had, no man can fay that he hag 
any abſolute property, either in poſſeſſion or in action. Of 


this nature are, 


I. SUCH penalties as are given by particular ſtatutes, to 
be recovered on an action popular ; or, in other words, to be 
recovered by him or them that will ſue for the ſame. Such 
as the penalty of 500/.- which thoſe perſons are by ſeveral 
acts of parliament made liable to forfeit, that, being in par- 
ticular offices or ſituations in life, neglect to take the oaths 
to the government : which penalty is given to him or them 
that will ſue for the ſame. Now here it is clear that no par- 
ticular perſon, A or B, has any right, claim, or demand, in 
or upon this penal ſum, till after action brought * ; for he 
that brings his action, and can bona fide obtain judgment firſt, 
will undoubtedly ſecure a title to it, in excluſion of every 
body elſe. He obtains an inchoate imperfeC: degree of pro- 
perty, by commencing his ſuit : but it is not conſummated 
till judgment; for, if any colluſion appears, he loſes the pri- 
ority he had gained. But, otherwiſe, the right ſo attaches 
in the firſt informer, that the king (who before action 
brought may grant a pardon which ſhall be a bar to all the 
world) cannot after ſuit commenced remit any thing but his 
own part of the penalty ©. For by commencing the ſuit the 


informer has made the popular action his own private action, 


and it is not in the power of the crown, or of any thing but 
parliament, to releaſe the informer's intereſt. This there- 
fore is one inſtance, where a ſuit and judgment at law are 


a 2 Lev. 141. Stra. 1169. Combe b Stat. 4 Hen. VII. c. 20. 
c Cro. Eliz. 133. 11 Rep. 65. 
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not only the means of recovering, but alſo of acquiring, 
property. And what is ſaid of this one penalty is equally 
true of all others, that are given thus at large to a common 
anformer, or to any perſon that will ſue for the ſame. The 
are placed as it were in a ſtate of nature, acceſſible by all the 
king's ſubjects, but the acquired right of none of them: 
open therefore to the firſt occupant, =" declares his inten- 
tion to poſſeſs them by bringing his action; and who carries 
that intention into execution, by obtaining judgment to re- 
cover them. 


2. ANOTHER ſpecies of property, that is acquired and 
loſt by ſuit and judgment at law, is that of damages given to 
a man by a jury, as a compenſation and ſatisfaction for ſome 
injury ſuſtained ; as for a battery, for impriſonment, for ſlan- 
der, or for treſpaſs. Here the plaintiff has no certain de- 
mand till after verdict; but, when the jury has aſſeſſed his 
damages, and judgment is given thereupon, whether they 
amount to twenty pounds or twenty ſhillings, he inſtantly 
acquires, and the defendant loſes at the ſame time, a right to 
that ſpecific ſum. It is true, that this is not an acquiſition 
To perfectly original as in the former inſtance : for here the 
injured party has unqueſtionably a vague and indeterminate 
right to ſome damages or other, the inſtant he receives the 
injury ; and the verdict of the jurors, and judgment of the 
court thereupon, do not in this caſe ſo properly veſt a new 
title in him, as fix and aſcertain the old one; they do not 
give, but define, the right. But, however, though ſtrictly 
ſpeaking the primary right to a ſatisfaction for injuries 1s 
given by the law of nature, and the ſuit is only the means 
of aſcertaining and recovering that ſatisfaction; yet, as the 
legal proceedings are the only viſiole means of this acquiſi- 
tion of property, we may fairly enough rank ſuch damages, 
or ſatisfaction aſſeſſed, under the head of property acquired 
by ſtut and judgment at law. 


3. HiTHEB 


Ch, 29» of T' HINGS, 439 


3. Hrrhrn alſo may be referred, upon the ſame prin- 
ciple, all title to coſts and expenſes of ſuit; which are often 
arbitrary, and reſt entirely on the determination of the court, 
upon weighing all circumſtances, both as to the quantum, 
and alſo (in the courts of equity eſpecially, and upon mo- 
tions in the courts of. law) whether there ſhall be any coſts at 
all. Theſe coſts therefore, when given by the court to either 


party, may be looked upon as an acquiſition made by the 
2 of law. 
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CHAPTER THE THIRTIETH, 


or TITLE By GIFT, GRANT, 
any CONTRACT. 


E are now to proceed, according to the order marked 

out, to the diſcuſſion of two of the remaining method; 
of acquiring a title to property in things perſonal, which are 
much connected together, and anſwer in ſome meaſure to the 
conveyances of real eſtates ; being thoſe by gift or grant, and 
by contract: whereof the former veſts a property in poſſeſſion, 
the latter a property in action. 


VIII. Girrs then, or grants, which are the eighth me- 
thod of transferring perſonal property, are thus to be diſtin- 
guiſhed from each other, that gifts are always gratuitous, 
grants are upon fome conſideration or equivalent : and they 
may be divided, with regard to their ſubject-matter, into 
gifts or grants of chattels real, and gifts or grants of chattels 
perſonal, Under the head of gifts or grants of chattels real, 
may be included all leafes for years of land, aſſignments, and 
ſurrenders of thoſe leaſes ; and all the other methods of con- 
veying an eſtate leſs than freehold, which were conſidered in 
the twentieth chapter of the preſent book, and therefore 
need not be here again repeated : though theſe very ſeldom 
carry the outward appearance of a gift, however frecly be- 
ſtowed ; being uſually expreſſed to be made in conſideration 
of blood, or natural affection, or of five or ten {ſhillings no- 
minally paid to the grantor ; and in caſe of leaſes, always re- 
ſerving a rent, though it be but a peppercorn : any of which 
conſiderations will, in the eye of the law, convert the gift, it 
executed, into a grant; if not executed, into a contract. 

| GRANTS 


— 


Cas c LT 
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GRANTS or gifts, of chattels perſonal, are the act of tranſ- 
ſerring the right and the poſſeſſion of them; whereby one 
man renounces, and another man immediately acquires, all 
title and intereſt therein: which may be done either in writ- 
ing, or by word of mouth“ atteſted by ſuthcient evidence, 
of which the delive.y of poſſeſſion is the ſtrongeſt and moſt 
eſſential. But this conveyance, when merely voluntary, is 
ſomewhat ſuſpicious ; and is uſually conſtrued to be fraudu- 
lent, if creditors or others become ſufferers thereby. And, 
particularly, by ſtatute 3 Hen. VII. c. 4. all deeds of gift 
of goods, made in truſt to the uſe of the donor, ſhall be void: 


becauſe otherwiſe perſons might be tempted to commit treaſon 


or felony, without danger of forfeiture ; and the creditors of 
the donor might alſo be defrauded of their rights. And by ſta- 
tute 13 Eliz. c. 5. every grant or gift of chattels, as well as 
lands, with an intent to defraud creditors or others b, ſhall be 
void as againſt ſuch perſons to whom ſuch fraud would be 
prejudicial ; but, as againſt the grantor himſelf, ſhall ſtand 
good and effectual; and all perſons partakers in, or privy to, 
ſuch fraudulent grants, ſhall forfeit the whole value of the 
goods, one moiety to the king, and another moiety to the 
party grieved; and alſo on conviction ſhall tuffer impriſon- 
ment for half a year. 


A TRUE and proper gift or grant is always accompanied 
with delivery of poſſeſſion, and takes effect immediately: as 
it A gives to B 100% or a flock of ſheep, and puts him in 
poſſeſſion of them directly, it is then a gift executed in the 
donee; and it is not in the donor's power to retract it, 
though he did it without any conſideration or recompenſe “: 
unleſs it be prejudicial to creditors; or the donor were 
under any legal incapacity, as infancy, coverture, dureſs, or 
the like; or if he were drawn in, circumvented, or impoſed 
upon, by falſe pretences, ebriety, or ſurprize. But if the 
gift does not take effect, by delivery of immediate poſſeſſion, 
it is then not properly a gift, but a contract: and this a man 


a Perk. F. 57. E ſenk. 109. 
b See 3 Rep. 82. 
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cannot be compelled to perform, but upon good and ſuffici« 
ent conſideration; as we fhall ſee under our next diviſion, 


IX. A cod rRAcr, which uſually conveys an intereſt 
merely in action, is thus defined: * an agreement upon 
„ {ufficient conſideration, to do or not to do a particular 
« thing.” From which definition there ariſe three points to 
be contemplated in all contracts; 1. The agreement: 2. The 
conſideration : and 3. The thing to be done or omitted, or the 
different ſpecies of contra. &s. 


FigsT then it is an agreement, a mutual bargain or con- 
vention; and therefore there mult at leaſt be two contract- 
ing parties, of ſuſficient ability to make a contract: as where 
A contracts with B to pay him 1004, and thereby transfers 
a property in ſuch ſum to B. Which property is however 
not in poſſeſſion, but in action merely, and recoverable by 
ſuit at law; wherefore it could not be transferred to another 
perſon by the ſtrict rules of the antient common law : for no 
ehſe in action could be aſſigned or granted over 4, becauſe 
it was thought to be a great encouragement to litigiouſneſs, 
if a man were allowed to make over to a ſtranger his right 
of going to law, But this nicety is now diſtegarded : though, 
in compliance with the antient principle, the form of aſ- 
ſigning a ch in action is in the nature of a declaration of 
truſt, and an agreement to permit the aſſignee to make uſe of 
the name of the aſſignor, in order to recover the poſſeſſion. 
And therefore, when in common acceptation a debt or bond 
is ſaid to be aſſigned over, it muſt ſtill be ſued in the original 
creditor's name; the perſon, to whom it is transferred, being 
rather an attorney than an aſſignee. But the king is an ec) 
ception to this general rule; for he might always either grant 
or receive a chſe in action by aſſignment © : and our courts of 
equity, conſidering that in a commercial country almoſt all 
_ perſonal property muſt neceſſarily lie in contract, will protect 
the aſſignment of a choſe in action, as much as the law will 


that of a choſe in poſſeſſion f. 


d Co. Litt. 214. : atticn. I & as 
© Dyer. 30. Bro. Abr. tit. chofe in f 3 b. Was, 199. | 
: 4 t | THis 
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Tus contract or agreement may be either expreſs or im- 170 
plied. Expreſs contracts are where the terms of the agree- be | 
: ment are openly uttered and avowed at the time of the mak- 1 [ 
1 ing, as to deliver an ox, or ten load of timber, or to pay 05 
r 2 ſtated price for certain goods. Implied are ſuch as reaſon l 
0 and juſtice dictate, and which therefore the law preſumes kd 
6 that every man undertakes to perform. As, if I employ a . 
e perſon to do any buſineſs for me, or perform any work; the Fl f 
law implies that I undertook, or contracted, to pay him as 6 0 
much as his labour deſerves. If I take up wares from a 1440 
; tradeſman, without any agreement of price, the law con- bt 
a cludes that I contracted to pay their real value. And there is . 
6 alſo one ſpecies of implied contracts, which runs through We 
; and is annexed to all other contracts, conditions, and cove- ood: 
* nants, viz. that if I fail in my part of the agreement, I ſhall 1 
Y pay the other party fuch damages as he has ſuſtained by ſuch 1 a 
r my neglect or refuſal. In ſhort, almoſt all the rights of per- 1 
5 ſonal property (when not in actual poſſeſſion) do in great „ 
e meaſure depend upon contracts of one kind or other, or at 110 
5 leaſt might be reduced under ſome of them: which indeed is 1 
i. the method taken by the ciyil law; it having referred the 11% 
ly greateſt part of the duties and rights, which it treats of, to WIL 
— the head of obligations ex cantractu and graſs ex contrattu s. 18 
if 1 Ul 
of A coNrTRACT may alſo be either executed, as if A agrees to 1 
os change horſes with B, and they do it immediately; in which ; p 
id caſe the poſſeſſion and the right are transferred together: or it 7 
al may be executory, as if they agree to change next week; here 1 tak 
18 the right only veſts, and their reciprocal property in cach other's 1 
* horſe is not in poſſeſſion but in action; for a contract executed 1 Taft 
Fm (which differs nothing from a grant) conveys a che in poſſeſs 125 0 
f fon; a contract executory conveys only a chye in action. [ WY 
, ; 1 260m 
t Havixe thus ſhewn the general nature of a contract, we N bi 
ut are, ſecondly, to proceed to the confederation upon which it is 0 
founded; or the reaſon which moves the contracting party to l 
| 8 It. 3. 14. 2. . 
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enter into the contract. It is an agreement, upon /#fficient 
& conſideration.” The civilians hold, that in all contracts, 
either expreſs or implied, there muſt be ſomething given in 
exchange, ſomething that is mutual or reciprocal b. This 
thing, which is the price or motive of the contract, we call 
the conſideration : and it muſt be a thing lawful in itſelf, or 
elſe the contract is void. A good conſideration, we have be- 
fore ſeen i, is that of blood or natural affection between near 
relations; the ſatisfaction accruing from which the law 
eſteems an equivalent for whatever benefit may move from 
one relation to another j. This conſideration may ſometimes 
however be ſet aſide, and the contract become void, when it 
tends in it's conſcquences to defraud creditors or other third 
perſons of their juſt rights. But a contract for any valual!: 
conſideration, as for marriage, for money, for work done, or 
for other reciprocal contracts, can never be impeached at law; 
and, if it be of a ſufficient adequate value, is never ſet aſide 
in equity: for the perſon contracted with has then given an 
equivalent in recompenſe, and is therefore as much an owner, 


or a creditor, as any other perſon. 


Tuns valuable conſiderations are divided by the civili- 
ans into four ſpecies. 1. Do, wt des: as when I give mo- 
ney or goods, on a contract that I ſhall be repaid money or 
goods for them again. Of this kind are all loans of money 
upon bond, or promiſe of repayment ; and all ſales of goods, 
in which there is either an expreſs contract to pay ſo much 
for them, or elſe the law implies a contract to pay ſo much 
as they are worth. 2. The ſecond ſpecies is, facio, ut fu- 
cias : as, when I agree with a man to do his work for him, if 
he will do mine for me; or if two perſons agree to marry to- 
gether; or to do any other pofitive acts on both ſides. Or, 
it may be to forbear on one ſide on conſideration of ſomething 
done on the other; as, that in conſideration A, the tenant, 
will repair his houſe, B, the landlord, will not ſue him for 
waſte. Or, it may be for mutual forbearance on both ſides; 


h In omnibus contraftibus, five nomi- i page 297. 
natis five innominatis, permutatio contine- j 3 Rep. 83. 
tur. Gravin. * © 2. &. I2s K Ef. 19. So 5. 


as, 
2 
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28, that in conſideration that A will not trade to Liflion, B 
will not trade to Marſeilles ; ſo as to avoid interfering with 
each other. 3. The third ſpecies of conſideration is facio, ut 
des : when a man agrees to perform any thing for a price, 
either ſpecifically mentioned, or left to the determination of 
the law to ſet a value to it. And when a ſervant hires him- 
ſelf to his maſter for certain wages or an agreed ſum of mo- 
ney : here the ſervant contracts to do his maſter's ſervice, in 
order to earn that ſpecific ſum. Otherwiſe, if he be hired 
generally; for then he is under an implied contract to perform 
this ſervice for what it ſhall be reaſonably worth. 4. The 
fourth ſpecies is, do, ut facias : which is the direct counter- 
part of the preceding. As when I agree with a ſervant to 
give him ſuch wages upon his performing ſuch work : which, 
we ſee, is nothing elſe but the laſt ſpecies inverted ; for /ervus 
facit, ut herus det, and herus dat, ut ſervus faciat. 


A CONSIDERATION of ſome fort or other is ſo abſolutely 
neceſſary to the forming of a contract, that a nudum pactum, 
or agreement to do or pay any thing on one ſide, without any 
compenſation on the other, 1s totally void in law : and a man 
cannot be compelled to perform it l. As if one man promiſes 
to give another 100/. here there is nothing contracted for or 
given on the one ſide, and therefore there is nothing binding 
on the other. And, however a man may or may not be 
bound to perform it, in honour or conſcience, which the mu- 
nicipal laws do not take upon them to decide certainly thoſe 
municipal laws will not compel the execution of what he had 


no viſible inducement to engage for: and therefore our law 


has adopted em the maxim of the civil law, that ex nudo pacto 
non oritur actio. But any degree of reciprocity will prevent 
the pact from being nude : nay, even if the thing be found- 
ed on a prior moral obligation, (as a promiſe to pay a juſt 
debt, though barred by the ſtatute of limitations) it is no 


longer nudum pactum. And as this rule was principally eſta- 


bliſhed, to avoid the inconvenience that would ariſe from ſet- 
ting up mere verbal promiſes, for which no good reaſon could 


I Dr & St. d. 2. c. 24. 
m Bro. Abr. tit. dette. 79. Salk. 129. 


n Cad. 2. 3. 10. &5. 14. 1. 
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be aſſigned , it therefore does not hold in ſome caſes, where 
ſuch promiſe is authentically proved by written documents. 
For if a man enters into a voluntary bond, or gives a promiſ. 
fory note, he ſhall not be allowed to aver the want of a conſ. 
deration in order to evade the payment: for every bond from 
the ſolemnity of the inſtrument , and every note from the 
ſubſcription of the drawer 4, carries with it an internal evi. 
dence of a good conſideration. Courts of juſtice will there. 


fore ſupport them both, as againſt the contractor himſelf ; but 
not to the prejudice of creditors, or ſtrangers to the contract. 


Wx are next to conſider, hirdly, the thing agreed to be 
done or omitted. A contract is an agreement, upon ſuf- 
cc ficient conſideration, to do or not to do a particular thing,” 
The moſt uſual contracts, whereby the right of ehattels per- 
ſonal may be-acquired in the laws of England, are, 1. That 
of ſale or exchange. 2. That of bailment. 3. That of hiring 


and borrowing. 4. That of debt. 


1. SALE or exchange is a tranſmutation of property from 
one man to another, in conſideration of ſome price or recom- 
penſe in value: for there is no ſale without a recompenſe; 
there muſt be quid pro quo. If it be a commutation of goods 
for goods, it is more properly an exchange ; but, if it be a 
tranferring of goods for money, it is called a /ale: which is 
a method of exchange introduced for the convenience of man- 
kind, by eſtabliſhing an univerſal medium, which may be 
exchanged for all forts of other property; whereas if goods 
were only to be exchanged for goods, by way of barter, it 
would be difficult to adjuſt the reſpective values, and the 
carriage would be intolerably cumberſome. All civilized 
nations adopted therefore very early the uſe of money; for we 
find Abraham giving “ four hundred ſhekels of ſilver, cur- + 
« rent money with the merchant,” for the field of Machpe- 
lah *: though the practice of exchange ſtill ſubſiſts among 
ſeveral of the ſavage nations. But, with regard to the lar of 


o Plowd. 308, 309. 5 Noy's Max. c. 42. 
P Hardr. 200. 1 Ch. Rep. 157. Gen. c. 23. Ve 16. 
9 Lord Raym. 700. 

: ſales 


* 
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ſales and exchanges, there is no difference. I ſhall therefore 


treat of them both under the denomination of ſales only; and 


ſhall conſider their force and effect, in the firſt place where 
the vendor hath in himſelf, and ſecondly where he hath not, 
the property of the thing ſold. 


WHERE the vendor hath in himſelf the property of the 
goods ſold, he hath the liberty of diſpoſing of them to whom 
ever he pleaſes, at any time, and in any manner : unleſs 
judgment has been obtained againſt him for a debt or da- 
mages, and the writ of execution is actually delivered to the 
ſheriff. For then, by the ſtatute of frauds ſ, the ſale ſhall be 
looked upon as fraudulent, and tl. property of the goods ſhall 
be bound to anſwer the debt, from the time of delivering 
the writ. Formerly it was bound from the 7ze/te, or iſſuing, 
of the writ *, and any ſubſequent ſale was fraudulent ; but 
the law was thus altered in favour of purchaſors, though it 
{till remains the ſame between the parties: and therefore if 
a defendant dies after the awarding and before the delivery 
of the writ, his goods are bound by it in the hands of his 
executors '. | 


Ir a man agrees with another for goods at a certain price, 


he may not carry them away before he hath paid for them; 


for it is no ſale without payment, unleſs the contrary be ex- 
preſsly agreed. And therefore, if the vendor ſays, tae price 
of a beaſt is four pounds, and the vendee ſays he will give 
four pounds, the bargain is ſtruck ; and they neither of them 
are at liberty to be off, provided immediate poſſeſſion be ten- 
dered by the other ſide. But if neither the money be paid, 
nor the goods delivered, nor tender made, nor any ſubſequent 
agreement be entered into, 1t is no contract, and the owner 
may diſpoſe of the goods as he pleaſes *. But if any part 
of the price is paid down, if it be but a penny, or any por- 
tion of the goods delivered by way of earne/t (which the 


civil law calls arrha, and interprets to be © emptionis-venditi- 


ſ 29 Car I 6. 3 Combi. 33. 12 Mod. 5. 7 Mod. 95. 
t 3 Rep. 171. 1 Mod. 188, u Hob. 41. Noy's Max, c. 42. 
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s ons cont ractae argumentum ",” the property of the goods is 
abſolutely bound by it: and the vendee may recover the goods 
by action, as well as the vendor may the price of them x. And 
fuch regard does the law pay to earneſt as an evidence of a 
contract, that, by the ſame ſtatute 29 Car. II. c. 3. no con- 
tract for the ſale of goods, to the value of 107. or more, ſhall 
be valid, unleſs the buyer actually receives part of the goods 
fold, by way of earneſt on his part; or unleſs he gives part of 
the price to the vendor by way of earneſt to bind the bargain, 
or in part of payment; or unleſs ſome note in writing be 
made and ſigned by the party, or his agent, who is to be 
charged with the contract. And, with regard to goods under 
the value of 100%, no contract or agreement for the ſale of 
them ſhall be valid, unleſs the goods are to be delivered within 
one year, or unleſs the contract be made in writing, and ſign- 
ed by the party, or his agent, who is to be charged therewith. 
Antiently, among all the northern nations, ſhaking of hands 
was held neceſſary to bind the bargain; a cuſtom which we 
{till retain in many verbal contracts. A ſale thus made was 
called hand/ale, c venditio per mutuam manuum complexionem ; 
till in proceſs of time the ſame word was uſed to ſignify the 
price or earneſt, which was given immediately after the ſhak- 
ing of hands, or inſtead thereof. 5 


As ſoon as the bargain is ſtruck, the property of the goods 
is transferred to the vendee, and that of the price to the ven- 
dor; but the vendee cannot take the goods, until he tenders 
the price agreed on?. But if he tenders the money to the 
vendor, and he refuſes it, the vendee may ſeize the goods, or 
have an action againſt the vendor for detaining them. And 
by a regular ſale, without delivery, the property is ſo ab- 
folutely veſted in the vendee, that if A ſells a horſe to B 
for 10/, and B pays him earneſt, or ſigns a note in writing 
of the bargain; and afterwards, before the delivery of the 
horſe or money paid, the horſe dies in the vendor's cuſ- 
tody; {till he is entitled to the money, becauſe by the 


wv Inf. 3 tit. 24. y Stiernhook de jure Cob. I. 2. c. 5. 


* Noy. ibid, 2 Hob. 41, 
contract, 


contract, the property was in the vendee :. Thus may pro- 
perty in goods be transferred by ſale, where the vendor hath 
ſuch property in himſelf. 


Bor property may alſo in ſome caſes be transferred by ſale, 
though the vendor Heth none at all in thc goods: for it is ex- 
pedient that the buyer, by taking proper precautions, may at 
all events be ſecure of his utckads ; otherw!ic all commerce 
between man and man mutt ſoon be at an end. And there- 
fore the general rvic of Jaw is', that all ſales and contracts 
of any thing vendii}c, in fairs or markets overt, (that is, open) 
{hail not only be good between the parties, but alſo be bind- 
ing on all thoſe that have any right or property therein. And 
for this purpoſe, the mirroir informs us e, were tolls eſta- 
bliſhed in markets, viz. to teſtify the making of contracts; for 
every private contract was diſcountenanced by law: inſomuch, 
that our Saxon anceſtors prohibited the ſale of any thing 
above the value of twenty pence, unleſs in open market, and 
direcked every bargain and fale to be contracted in the pre- 
ſence of credibio wifnefies * Market overt in the country is 
only held oa tlie ipectal days, provided for particular towns 
by charter or preſcription; but in London every day, except 
Sunday, is market days. The market place, or ſpot of ground 
ſet apart by culton for the tate of particular goods, is alſo in 
he country. the oniy marxet overt f; but in London every 
ſhop in which gocds are expoſed publickly to ſale, is market 

overt, for ſuch things only as the owner profeſſes to trade in *. 
But if my gcods are ſtolen from me, and fold, out of market 
overt, my proper: y is not altered, and I may take them where- 
ever I find tiem. And it is ex; preſsly provided by ſtatute 
I Jac. I. c. 21. that the ſale of any goods . taken, 
to any pawnbroher in London, or within two miles thereof, 
ſhall not alter the Property : for this, being uſually a clan- 
deſtine trade, is therefore made an exception to the general 
rule. And, even in market overt, if the goods be the property 
of the king, ſuch ſale (though regular in all other reipects) 


a Noy. c. 42. Wilk. 80. 
5 init. 713. p — Cro. fac, 68. 
. Ys 35 f Godb: 13. 


5 L. Ethel. 10. 12. LL. Eads. Z 5 Rep. 33. 12 Mod. 527. 
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will in no caſe bind him; though it binds infants, feme coverts, 
idiots or lunatics, and men beyond ſea or in priſon: or if the 
goods be ſtolen from a common perſon, and then taken by the 
king's officer from the felon, and ſold in open market; ſtill, if 
the owner has uſed due diligence in proſecuting thethief tocon- 
viction, he loſes not his property in the goods b. So likewiſe, if 
the buyer knoweth the property not to be in the ſeller; or there 
be any other fraud in the tranſaction ; if he knoweth the ſeller 
to be an infant, or feme covert not uſually trading for herſelf; 
if the ſale be not originally and wholly made in the fair or mar- 
ket, or not at the uſual hours; the owner's property is not bound 
thereby l. If a man buys his own goods in a fair or market, 
the contract of ſale ſhall not bind him, ſo that he ſhall render 
the price; unleſs the property had been previouſly altered by a 
former fale*. And, notwithſtanding any number of intervening 
ſales, if the original vendor, who ſold without having the pro- 
perty, comes again into poſſeſſion of the goods, the original 
owner may take them, when found in his hands who was guilty 
of the firſt breach of juſtice l. By which wile regulations the 
common law has ſecured the right of the proprietor in perſonal 
chattels from being deveſted, ſo far as was conſiſtent with that 
other neceſſary policy, that purchaſers, bona fide, in a fair, open, 
and regular manner, ſhould not be afterwards put to difficul- 
ties by reaſon of the previous knavery of the ſeller. 


Bur there is one ſpecies of perſonal chattels, in which the 
property is not eaſily altered by ſale, without the expreſs con- 
ſent of the owner, and thoſe are horſes mn. For a purchaſer 


© gains no property in a horſe that has been ſtolen, unleſs it 


be bought in a fair or market overt, according to the direc- 
tions of the ſtatutes 2 P. & M. c. 7. and 31 Eliz. c. 12. 
By which it is enacted, that the horſe {hall be openly expoſed, 
in the time of ſuch fair or market, for one whole hour togc- 
ther, between ten in the morning and ſunſet, in the public 
place uſed for ſuch ſales, and not in any private yard or ſtable; 
and afterwards brought by both the vendor and vendee to the 
book-keeper of ſuch fair or market: that toll be paid, if any 
h Bacon's uſe of the law. 158. "3 Inſt. 713. 


1 Init, 713. 71. | m Jbid. 719. 
K Perk. F. 93. 
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be due; and if not, one penny to the book-keeper, who ſhall 
enter down the price, colour, and marks of the horſe, with the 
names, additions, and abode of the vendeeandvendor; the latter 
being properly atteſted. Nor ſhall ſuch ſale take away the pro- 
perty of the owner, if within fix months after the horſe is ſtolen 
he puts in his claim before ſome magiſtrate, where the horſe ſhall 
be found; and, within forty days more, proves ſuch his proper- 
ty by the oath of two witneſſes, and tenders to the perſon in 
poſſeſſion ſuch price as he bona fide paid for him in market overt. 
But in caſe any one of the points before-mentioned be not ob- 
ſerved, ſuch ſale is utterly void; and the owner ſhall not loſe 
his property, but at any diſtance of time may ſeize or bring 
an action for his horſe, wherever he happens to find him. 


By the civil law an implied warranty was annexed to 
every ſale, in reſpect to the title of the vendor: and ſo too, 
in our law, a purchaſer of goods and chattels may have a ſa- 
tisfaction from the ſeller, if he ſells them as his own and the 
title proves deficient, without any expreſs warranty for that 
purpoſe o. But, with regard to the goodneſs of the wares fo 


| purchaſed, the vendor is not bound to anſwer ; unleſs he ex- 


preſsly warrants them to be ſound and good ?, or unleſs he 
knew them to be otherwiſe and hath uſed any art to diſguiſe 


them %, or unleſs they turn out to be different from what he 
repreſented to the buyer. 


2. BaiLMENT, from the French bailler, to deliver, is a 
delivery of goods in truſt, upon a contract expreſſed or im- 
pied, that the truſt ſhall be faithfully executed on the part 
of the bailee. As if cloth be delivered, or (in our legal dia- 
&ct) bailed, to a taylor to make a ſuit of cloaths, he has it 
upon an implied contract to render it again when made, and 
tt in a workmanly manner *. If money or goods be deli- 
rered to a common carrier, to convey from Oxford to Lon- 
don, he is under a contract in law to pay, or carry, them to 
te perſon appointed *, If a horſe, or other goods, be deli- 
rered to an inn-keeper or his ſervants, he is bound to keep 


13 21. 2. Is J 2 Noll. Rep. 5. 
Cro. Jac. 474. 1 Roll. Abr. 90. rr Vern. 268, 
P F. N. B. - 8 12 Nod. 452. 
| Ft 12 them 
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them ſafely, and reſtore them when his gueſt leaves the houſe:, 
If a man takes in a horſe, or other cattle, to graze and depaſture 
in his grounds, which the law calls ag;//ment, he takesthemupon 
an implied contract to return them on demand to the owner", 
If a pawnbroker receives plate or jewels as a pledge, or ſecu- 
rity, for the repayment of money lent thereon at a day certain, 
he has them upon an expreſs contract or condition to reſtore 
them, if the pledgor performs his part by redeeming them in 
due time *: for the due execution of which contract many uſe. 
ful regulations are made by ſtatute 30 Geo. II. c. 24 (a). And 
ſo if a landlord diſtrains goods for rent, or a pariſh officer ſor 
taxes, theſe for a time are only a pledge in the hands of the 
diſtreinors, and they are bound by an implied contract in law to 
reſtore them on payment of the debt, duty, and expenſes, be- 
fore the time of ſale; or, when ſold, to render back the overplus. 
If a friend delivers any thing to his friend to keep for him, the 
receiver is bound to reſtore it on demand: and it was formerly 
held that in the mean time he was anſwerable for any damage 
or loſs it might ſuſtain, whether by accident or otherwiſe *; 
unleſs he expreisly undertook ! to keep it only with the fame 
care as his own goods, and then he ſhould not be anſwerable for 
theft or other accidents. But now the law ſeems to be ſettled?, 
that ſuch a general bailment will not charge the bailee with 
any loſs, unleſs it happens by groſs negleck, which is an cri- 
dence of fraud: but, if he undertakes ſpecially to keep tlie 
goods ſafely and ſecurely, he is bound to take the ſame care 
of them, as a prudent man would take of his own *. 


IN all theſe inſtances there fs a ſpecial qualiſied property 
transferred from the bailor to the bailee, together with tix 
poſſeſſion. It is not an abſolute property, becauſe of his con- 


. tary of baile of goods is not bound! 
u Cro. Car. 271. reftitution, in cafe of accident by ie 0 
w Cro. Jac. 245. Velv. 178. theft : provided his own goods per. ics 
* Co. Litt. 89. in the ſame manner: * jara eri 7 
Y 4 Rep. 54. fra, ſays Sciernhook, “ dium pros 


2 Lord Ray m. 909. 12 Mod. 487. © maun!, ſi una nen pereant. (Dea. 
a By the laws of Sweden the depoſi- Sucon. /. 2. c. 5.) 
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(2) And further regulated by ſtatute 29 Geo. III. c. 57. 
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_ for reſtitution 3 the bailor having ſtill left in him the 
ight to a che in action, grounded upon ſuch contract. And, 
on account of this qualified property of the bailee, he may 
(as well as the ballor) maintain an action againſt ſuch as in- 
jure or take away theſe chattels. The taylor, the carrier, 
the inn-keeper, the agiſting farmer, the pawn-broker, the 
Ciftreinor, and the general bailee, may all of them vindicate, 
in their own right, "this their poſſeflory intereſt, againſt any 
ſtranger or third perſon ®, For, being reſponſible to the bai- 
or, if the goods are loſt or damaged by his wilſul default or 
groſs negligence, or if he do not deliver up the chattels on 
lawful demand, it is therefore reaſonable that he ſhould have 
a right of action againſt all other perſons who may liave pur- 
joined or injured e ; that he may always be ready to an- 
ſwer tlie call of the bailor. | 


3. HiriNG and borrow!ng are alſo ——_— by which a 
qualiſied property 2; be transferred to the kirer or borrower: 
in which there is only this difference, that hiring is always for 
a price, a ſtipend, or additional recompence ; borrowing is 
merely gratuitous. But the law in both cafes is the ſame. 
They are both contracts, whereby the poſſeſſion and a tran- 
ſient property is transferred for a particular time or uſe, on 
condition to reſtore the goods ſo hired or borrowed, as ſoon as 
the time is expired or uſe performed; together with the price 
or ſtip nd (in eats of hiri: 100 cither expreſsly agreed on by the 
parties, or left to be implied by law accordi; 17 to voto value of 
the ſervice. By this mutual contract, the hirer or borrower 
gains a temporary property in the thing hired, accompanied 
with an implied condition to ue it with moderation and not 
dale it; and the owner or lendergetains a reverſionary intereſt 
in the ſame, and acquires a ne property in the price or reward. 
my if a man hires or borrows 2 horſe for a month, he has 
the poſſeſſion and a qualified property therein during that pe- 
riod 3 on the expiration of which his qualified property deter- 
inc, and the owner becomes (in cafe of 1 entitled 


alio to the price, for which the horſe was hired ©. 
17 Rep. 69. e Yelv. 172. Cro, Jae. 235» 
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 'TrxRE is one ſpecies of this price or reward, the moſt 
uſual of any, but concerning which many good and learned 
men have in former times very much perplexed themſelves 
and other people, by raiſing doubts about it's legality in Hr 
conſcientiae. That is, when money is lent on a contract to 
receive not only the principal ſum again, but alſo an increaſe 
by way of compenſation for the uſe; which generally is called 
zntere/} by thoſe who think it lawful, and v/ury by thoſe who do 
not ſo. For the enemies to intereſt in general make no diſtinc- 
tion between that and uſury, holding any increaſe of money to 
be indefenſibly uſurious. And this they ground as well on the 
prohibition of it by the law of Moſes among the Jews, as alſo 
upon what is ſaid to be laid down by Ariſtotle d, that money is 
naturally barren, and to make it breed money is prepoſterous, 
and a perverſion of the end of it's inſtitution, which was only 
to ſerve the purpoſes of exchange, and not of increaſe. Hence 
the ſchool divines have branded the practice of taking intereſt, 
as being contrary to the divine law both natural and revealed; 
and the canon law has proſcribed the taking any, the leaſt, 
increaſe for the loan of money as a mortal ſin. 


Bur, in anſwer to this, it hath been obſerved, that the Mo- 
ſaical precept was clearly a political, and not a moral pre- 
cept. It only prohibited the Jews from taking uſury from 
their brethren the Jews; but in expreſs words permitted 
them to take it of a ſtranger : which proves that the 
taking of moderate uſury, or a reward for the uſe, for ſo the 
word ſignifies, is not malum in ſe; ſince it was allowed where 
any but an Ifraelite was concerned. And as to the reaſon 
ſuppoſe to be given by Ariſtotle, and deduced from the na- 
tural barrenneſs of money, the ſame may with equal force be 
alleged of houſes, which never breed houſes; and twenty other 
things, which nobody doubts it is lawful to make profit of, by 
letting them to hire. And though money was originally uſed 
only for the purpoſes of exchange, yet the laws of any itate 


d Pclit. I. 1. c. 10. This paſſage hath e Decretal. I. 5. tit. 19. 
been iuſpected to be ſpurious, Deut. xxiil. 20. 


2127 
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may be well juſtified in permitting it to be turned to the pur- 


poſes of profit, if the convenience of ſociety (the great end 


for which money was invented) ſhall require it. And that the 
allowance of moderate intereſt tends greatly to the benefit of 
the public, eſpecially in a trading country, will appear from 
that generally acknowleged principle, that commerce cannot 
ſubſiſt without mutual and extenſive credit. Unleſs money 
therefore can be borrowed, trade cannot be carried on : and 
if no premium were allowed for the hire of money, few per- 
ſons would care to lend it ; or at leaſt the eafe of borrowing 
at a ſhort warning (which is the life of commerce) would be 
entirely at an end. Thus, in the dark ages of monkiſh ſu- 
perſtition and civil tyranny, when intereſt was laid under a 
total interdict, commerce was alſo at its loweſt ebb, and fell 
entirely into the hands of the Jews and Lombards: but when 
men's minds began to be more enlarged, when true .eligion 
and real liberty revived, commerce grew again into credit; 
and again introduced with itſelf it's infeparaole companion, 
the doctrine of loans upon intereſt. And, as to any fcruples 
of conſcience, ©nce all other conveniences of life may either 
be bought or hired, but money can only be hired, there 
ſeems to be no greater oppreſſion in taking a recompenſe or 
price for the hire of this, than of any other convenience. 
To demand an exorbitant price 1s equally contrary to con- 
ſcience, for the loan of a horſe, or the loan of a ſum of mo- 
ney : but a reaſonable equivalent for the temporary inconve- 
nience, which the owner may feel by the want of it, and for 
the hazard of his loſing it entircly, is not more immoral in 
one caſe than it is in the other. Indeed the abſolute prohi- 
bition of lending upon any, even moderate intereſt, intro- 
duces the very inconvenience which it ſeems meant to re- 
medy. The neceſſity of individuals will make borrowing 
unavoidable. Without ſome profit allowed by law, there 
will be but few lenders : and thoſe principally bad men, who 
will break through the law, and take a profit; and then will 
endeavour to indemnity themſelves from the danger of the 
penalty, by making that profit exorbitant, A capital diſ- 
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tinction mult therefore be made between a moderate and exor. 
bitant profit; to the former of which we uſually give the ne 
of intereſt, to the latter the truly odious appellation of ufig: 
the former is neceſſary in cvery civil ſtate, if it were but to ex- 
clude the latter, which ought never to be tolerated in any well- 
regulated ſociety. For, as the he of this matter is well ſum. 
med up by Grotius®, *if the compenſation allowed by law docs 
& not exceed the proportion of the hazard run, or the want felt, 
ce by the loan, it's allowance tis neither repugnant to the re- 
cc vealed nor the natural Jaw : but if it exceeds thoſe bounds, 
ce jt is then oppreſſive uſury; and though the municip2] laws 
e may give it impunity, they never can make it juſt.“ 


We ſce, that the exorbitance or moderation of intereſt, for 
money lent, depends upon two circumſtances ; the inconveni- 
ence of parting with it for the preſent, and the hazard of loſing 
it entirely. The inconvenience to individual lenders can ne- 
ver be eſtimated by laws; the rate therefore of general inte- 
reſt muſt depend upon the uſual or general inconvenience. 
This reſults entirely from the quantity of ſp2cie or current 
money in the kingdom: for, the more ſpecie there is circu- 
lating in any nation, the greater ſuperſluity there will be, be- 
yond what is neceſſary to cry on the buſineſs of exchange 
and the common concerns of life. In every nation or public 
community, there is a certain quantity of money thus necetſ- 
ry; which a perſon well ſkilled in political arithmetic might 
perhops calculate as exactly, as a privatè banker can the de- 
mand for running cath in his own ſhop : all above this ne- 
ceſſary qua- 2 may be ſpared, or lent, without much incon- 
venience to the e lenders; and the greater this na- 
tional ſupe -fluity' is, the Gre numerous will be the lenders, and 
the wer ought the rate of the national intereſt to be: but 
where there is not enough circulating cath, or barely enough, 
to aniwer the ordinary uſes of the public, intereſt will be 
3 high; for lenders will be but few, as few can 
ſubmit to the inconvenience of lending. 


. be & fo de 2. c. 12. f. 22. 


Ch. 30. of THINGS, 457 


Go allo the hazard of an entire loſs has it's weight in the 
regulation of intereſt : hence, the better the ſecurity, the lower 
will the intereſt be; the rate of intereſt being generally in a 
compound ratio, formed out of the inconvenience, and the 
hazard. And as, if there were no inconvenience, there ſhould 
be no intereſt but what is equivalent to the hazard, fo, if there 
were no hazard, there ought to be no intereſt, fave only what 
ariſes from the mere inconvenience of lending. Thus, if the 
quantity of ſpecie in a nation be ſuch, that the general incon- 
venience of lending for a year is computed to amount to three 
per cent: a man that has money by him will perhaps lend it 
upon good perional ſecurity at ve per cent. allowing two 
for the hazard run; he will lend it upon landed ſecurity or 
mortgage at four per cent. the hazard being proportionably 
leſs; but he will lend it to the ſtate, on the maintenance of 
which all his property depends, at 7hree per cent, the hazard 
being none at all. 


Bur ſometimes the hazard may be greater, than the rate 
of intereſt allowed by law will compenſate. And this gives 
riſe to the practice of, 1. Bottomry, or reſpondentia. 2. Po- 
licies of inſurance. 3. Annuities upon lives. 


Arp firſt, bittomry (which originally aroſe from permit- 
ting the maſter of a ſhip, in a foreign country, to hypothe- 
cate the ſhip in order to raiſe money to reſit) is in the na- 
ture of a mortgage of a ſhip; when the owner takes up money 
to enable him to carry on his yoyage, and pledges the keel or 
battam of the ſhip (partem pro tots } as a ſecurity for the repay- 
ment. In which cafe it is underſtood, that if the ſhip be 
loſt, the lender loſes alſo his whole money; but, if it returns 
in ſafety, then he ſhall receive back his principal, and alſo 
the premium or intereſt agreed upon, however it may exceed 
the legal rate of intereſt. And this is allowed to be a valid 
contract in all trading nations, for the benefit of commerce, 
and by reaſon of the extraordinary hazard run by the lender b. 

h Moll. de jur. mar. 351. Malyne. lex mercat. b. 1. c. 31. Bacon's eſiays. 
. Cro. Jac, 208. Bynkerih . guach jur. privat. I. 3. c. 16. 


And 
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And in this caſe the ſhip and tackle, if brought home, are 
anſwerable (as well as the perſon of the borrower) for the 
money lent. But if the loan is not upon the veſſel, but upon 
the goods and merchandize, which mult neceſſarily be ſold 
or exchanged in the courſe of the voyage, then only the bor. 
rower, perſonally, is bound to anſwer the contract; who 
therefore in this caſe is ſaid to take up money at reſhondentia. 
Theſe terms are alſo applied to contracts for the repayment 
of money borrowed, not on the ſhip and goods only, but on 
the mere hazard of the voyage itſelf; when a man lends a 
merchant 1000/. to be employed in a beneficial trade, with 
condition to be repaid with extraordinary intereſt, in caſe ſuch 
a voyage be ſafely performed: which kind of agreement is 
ſometimes called foenus nauticum, and ſometimes uſura mari- 
tima j. But as this gave an opening for uſurious and gaming 
contracts, eſpecially upon long voyages, it was enacted by the- 
ſtatute 19 Geo. II. c. 37. that all monies lent on bottomry 
or at reſpondentia, on veſſels bound to or from the Eaſt Indies, 
ſhall be expreſsly lent only upon the ſhip or upon the mer- 
chandize ; that the lender ſhall have the benefit of ſalvage *; 
and that if the borrower hath not an intereſt in the ſhip, or in 
the effects on board equal to the value of the ſum borrowed, 
he ſhall be reſponſible to the lender for ſo much of the prin- 
cipal as hath not been laid out, with legal intereſt and all other 
charges, though the ſhip and merchandize be totally loft. 


SECONDLY, a policy of inſurance is a contract between A 
and B, that, upon A's paying a premium equivalent. to the 
hazard run, B will indemnify or inſure him againſt a parti- 
cular event. This is founded upon one of the ſame princi- 
ples as the doctrine of intereſt upon loans, that of hazard; 
but not that of inconvenience. For if I inſure a ſhip to the 
Levant, and back again, at five per cent ; here I calculate the 
chance that ſhe performs her voyage to be twenty to one 
againſt her being loſt : and, if ſhe be loſt, Iloſe 100 J. and 
get 51. Now this is much the ſame as if I lend the merchant 
whoſe whole fortunes are embarked in this veſlel, 100 J. at 

i x Side 27. k Sce Vol. 1. page 294. 


3 Molloy ibid. Maly ne ibid. 
4 the 
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the rate of eig t per cent. For by a loan I ſhould be imme- 
diately out of poſſeſſion of my money, the inconvenic nee of 
which we have ſuppoſed equal to zhree per cent: if therefore 
I had actually lent him 100 Z. I muſt have added ; J. on 


the ſcore of inconvenience, to the 531. allowed for the hazard, 


which together would have made 8/. But, as upon an inſu- 
rance, I am never out of poſſeſſion of my money till the loſs 
actually happens, nothing is therein allowed upon the prin- 
ciple of inconvenience, but all upon the principle of hazard. 
Thus too, in a loan, if the chance of repayment depends up- 
on the borrower's life, it 1s frequent (beſides the uſual rate of 
intereſt) for the borrower to have his life inſured till the time 
of repayment z for which he is loaded with an additional pre- 
mium, ſuited to his age and conſtitution. Thus, if Sempro- 
nius has only an annuity for his life, and would borrow 1001. 
of Titius for a year; the inconvenience and general hazard 
of this loan, we have ſeen, are equivalent to 51. which is 
therefore the legal intereſt: but there is alſo a ſpecial hazard 
in this caſe; for, if Sempronius dies within the year, 'Titius 
mult loſe the whole of his 1004. Suppoſe this chance to be 
as one to ten: it will ſollow that the extraordinary hazard is 
worth 10/. more, and therefore that the reaſonable rate of inte- 
reſt in this caſe would be teen per cent. But this the law, to 
avoid abuſes, will not permit to be taken: Sempronius there- 
fore gives Titius the lender only 5/. the legal intereſt : but ap- 
plies to Gaius an inſurer, and gives him the other 10/. to in- 
demnify Titius againſt the extraordinary hazard. And in this 
manner may any extraordinary or particular hazard be provid- 
ed againſt, which the eſtabliſhed rate of intereſt will not reach; 


that being calculated by the ſtate to anſwer only the ordinary 


and general hazard, together with the lender's inconvenience 
in parting with his ern for the time. But, in order to pre- 
rent theſe inſurances from being turned into a miſchievous 
kind of gaming, it is enacted by ſtatute 14 Geo. III. c. 48. 
that no inſurance ſhall be made on lives, or on any other 
event, wherein the party inſured hath no intereſt ; that in 
all policies the name of tuch intereited party ſhall be in- 
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47 


ſerted; and nothing more ſhall be recovered thereon than the 
amount of the intereſt of the inſured. 


Tris doth not however extend to marine inſu I | ich 


were provided for by a prior law of their own. .The leara- 
ing relating to theſe inſurances hath of late years W HRS greatly 


1 4Y 


110 GY 


5 


improved by a ſerics of judicial deciſions; which hav 
eſtabliſhed the law in ſuch a variety of caſes, that (if well and 
judiciouſly collected) they would form a very complete title 
in a code of commercial jurifprudence : but, being founded 
on equitable principles, which chiefly reſult from the inecial 
cireumſtances of the caſe, it is not eaſy to reduce them to any 
general heads in mere elementary inſtitutes. Thus much 
ee may be ſaid; that, being contracts, the very eſſence 
of which conſiſts in obſerving the pureſt good faith and inte- 
grity, they are vacated uy any the leait ſhadow of fraud or 
undue concealment : and, on the other Ba nd, being much for 
the benefit and extenſion of trade, by diſtributing . 
gain among a number of adventurers, they are greatly encou- 
raged and protected both by common law and acks of parlia- 
ment. But as a practice had obtained of inſuring large ſums 
without having any property on board, which were called jn- 
ſurances, intere/t or no intereF; and allo of inſuring the ſame 
goods ſeveral times over; both of which were a Rs of 
gaming, without _—_ advantage to commerce, and were deno- 
minated avagering Ropes it is therefore enacted bythe Ty ute 
19 Geo. II. c. 37. that all inſurances, intereſt or no interch, 
or without farther proof oi intereſt than the policy itſelſ, or by 
way of gaming or wagering, or without bencſit of ſalvage to 
the inſurer, (all which had the ſame pernicious tenden y) Hall 
be totally null and void, except upon privateers, or upon ſhips 


11. = 


or merchandize from the Spaniſh and Portu: gueſe dominions, 
for reaſons ſuit: rciently obvious; and that no re- aſſurance 

zall be lawful, except the former inſurer all be inſolvent, 
a bankrupt, or dead; and laſtly that, in the Laſt India trade 


the lenger Of mo ey ON Lotto: Or at relpondentia, mall 


alone have a right to be inſured for the mon ey lent, and the 
8 borrower 
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borrower 11a; (in caſe of a loſs) recover no more upon any 
inſurance than the ſurplus of his property, above the value of 
his 83 or re{perndeutia bond. 

THIRDLY, the practice of purchaſing annuities for lives at 
a certain price or premium, inſtead of advancing the ſame 
ſum pn an or :dinary loan, ariles uſually from the inability of 
the borrower to give the lender a permanent ſecurity for the 
return of the money borrowed, at any one period of time. 
He therefore ſtipulates (in effect) to repay anhually, during 
his life, ſome part of the my borrowed; together with legal 
intereſt for fo much of the principal as annually remains un- 
paid, and an additional compenſation for the extraordinary 
hazard run, of loſing that principal intirely by the contingency 
of the borrower's death: all which conſiderations, being cal- 
culated and blended together, will conſtitute the juſt propor- 
tion or 3 of the annuity which ough+ to be granted. 
The real value of that contingency muſt depend on the age, 
conſtitution, ſituation, and conduct of the borrower; and 
therefore the price of ſuch annuities cannot without th 
utmoſt dificuity be reduced to any general rules. So that 
if, by the terms of the contract, the lender's principal 1s bona 
le (and not colourably ) put in jeopa ardy, no  incquality ot 
price will make it an ufurious bargain z though, under ſome 
circumitances of impoſition, it may be relieved againſt in 
equity. To throw however fome check upon 19provident 
tranſactions of this kind, which are uſually carried on with 
great privacy, the ſtatute 17 Geo. III. c. 26. has directed, 
that upon the ſale of any . annuity of more than the value 
of ten Pye per annum bn nleſs on a iuitieient pledge of 


th 


lands in fee ſimple or ſtock in the public funds) the true con- 

Gderation, which ſhall be in money only, ſhall be ſet forth 
and deſcribed in the ſecurity itſelf; and a memorial of the 
25 of the ſecurity, of the names of the parties, ceſtuy que 
lrtaſis, cęſtuy que vies, and v- cneſſes, and of the coniideration 
e ſhall within twenty days after it's execution be in- 
rolled in the court of chancery; 21 the ſecurity mall be nul 
and void: anc, in Calc of colluſ, ve Practices repent king the con- 


t Cut. 67. 


13 2 
de raten, 
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ſideration, the court, in which any action is brought or judg- 
ment obtained upon ſuch colluſive ſecurity, may order the ſame 
to be cancelled, and the judgment (if any) to be vacated: and 
alſo all contracts for the purchaſe of annuities from infants 
ſhall remain utterly void, and be incapable of confirmation 
after ſuch infants arrive to the age of maturity. But to re- 
turn to the doctrine of common intereſt on loans: 


462 


Uron the two principles of inconvenience and ha- 
zard, compared together, different nations have at differ- 
ent times eſtabliſhed different rates of intereſt. The Ro- 
mans at one time allowed cenigſimae, one per cent. monthly 
or twelve per cent. per annum, to be taken for common 
loans; but Juſtinian u reduced it to zrientes, or one 
third of the as or cenigſimae, that is, four per cent ; but 
allowed higher intereſt to be taken of merchants, be- 


cauſe there the hazard was greater. 


m Cod. 4. 32. 26. Now. 33s 34s 
35. A ſhort explication of theſe 


terms, and of the divifion of the Ro- 
man as, will be uſeful to the ſtudent, 


So too Grotius in- 


not only for underſtanding the civilians, 
but alſo the more claſſical writers, who 
perpetually refer to this diſtribution, 
Thus Horace, ad Piſones. 32 5. 


Romani pueri longis rationibus aſſem 


Diſcunt in partes centum diducere. 


Dicat 


Filius Albini, ſi de quincunce remota 9 
Uncia, guid ſuperet? poterat dixiſſe, triens: eu, 
Rem poteris ſervare tuam ! redit uncia, guid fit? 


Semis. 


It is therefore to be obſerved, that, in 
calculating the rate of intereſt, the Ro- 
mans divided the principal ſum into an 
hundred parts; one of which they al- 
lowed to be taken monthly: and this, 
which was the higheſt rate of intereſt 
permitted, they called 2/urae centęimae, 
amounting yearly to twelve per cent. 
Now as the as, or Roman pound, was 
commonly uſed to exprefs any integral 
ſum, and was diviſable into twelve parts 
or unc ae, therefore theſe twelve monthly 
payments or znciae were held to amount 
annually to one pound, or as ufurarius; 
and fo the uſurae aſſes were ſynonymous 
to the uſurae cente/imae, And all lower 
rates of intereſt were denominated ac- 


cording to the relation they bore to this 
centeſimal uſury, or ſurae aſſes: for 
the ſeveral multiples of the unciae, or 
duodecimal parts of the as, were known 
by different names according to their 
different combinations; ſextars, gua- 
draus, triens, quincunx, ſemis, ſeptunx, 


bes, dodrans, dextans, deunx, containing 


reſpeCtively, 2, 3, 4, 5, 6, 7, 8, 9, 10, iy 
unciae or duodecimal parts of an as. 
(H.. 28. 5. 50. §. 2. Gravine orig. 
Jur. civ. I. 2. F. 47.) This being pre- 
miſed, the following table will clearly 
exhibit at once the ſubdiviſions of the 
as, and the denominations ct the rate 
oi intereſt, 


USURAEs 
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forms us”, that in Holland the rate of intereſt was then eight 
per cent. in common loans, but twelve to merchants. And 
lord Bacon was deſirous of introducing a ſimilar policy in 
England e: but our law eſtabliſhes one ſtandard for all alike, 
where the pledge of ſecurity itſelf is not put in jeopardy ; leſt, 


under the general pretence of vague and indeterminatehazards, 


a door ſhould be opened to fraud and uſury : leaving ſpecific 
hazards to be provided againſt by ſpecific inſurances, by a 1- 
nuities for lives, or by loans upon reſpondentia, or bottomry. 
But as to the rate of legal intereſt, it has varied and decreaſed 
for two hundred years paſt, according as the quantity of ſpecie 
in the kingdom has increaſed by acceſſions of trade, the intro- 
duction of paper credit, and other circumſtances. The ſtatute 
37 Hen. VIII. c. . confined intereſt to ten per cent. and ſo 
did the ſtatute 13 Eliz. c. 8. But as, through the encourage- 
ments given in her reign to commerce, the nation grew more 
wealthy, ſo under her ſucceſſor the ſtatute 21 Jac. I. c. 17. 
reduced it to eight per cent; as did the ſtatute 12 Car. II. 
c. 13. to ſix: and laſtly by the ſtatute 12 Ann. ſt. 2. c. 16. 
it was brought down to five per cert. yearly, which is now the 
extremity of legal intereſt that can be taken. But yet, if a 


contract which carries intereſt be made in a foreign coun- 


try, our courts will direct the payment of intereſt according 
to the law of that country in which the contract was made b. 


UsvuRAE. Par Es A818. PER ANNUM» 
Aſſes, ſive centeſimae integer 12 per cent. 
Deunces . 7 2p; >> ee Ii 
Dextances, wel decunces ——= > — 10 
Dodrantes — 4 — 9 
Septunces 80 3 
Semiſſes 2 — — ͤ ęT?D?:— 6 
Gu 5 
Duincunces — — — 
2 50 Tz 5 
Trientes — > 4 
Ovadr I 
Qu ad. antes 4 3 
Sextances — — 2 
27 
n de jur. b. & p. 2. 12. 22. p 1 Equ. Caſ. abr. 289. 1 P. Wis. 
o Eſſays. c. 41. =. 7 


Thus 
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Thus Iriſh, American, Turkiſh, and Indian intereſt, have 
been allowed in our courts to the amount of even twelve 
per cet > for the moderation or exorvitance of intereſt de- 
pends upon local circumſtances ; and the refuſal to inforce 
ſuch contracts would put a ſtop to all foreign trade. And, 
by ſtatute 14 Geo. III. c. 79. all mortgages and other ſe- 
curities upon eſtates, or other property in Ireland or the 
plantations, bearing intereſt not exceeding fix per cert. . 
be legal; though executed in the kingdom of Great Britain; 
unleſs the money lent ſhall be known at the time to exceed 


the value of the thing in pledge; in which caſe alſo 9 


prevent uſurious contracts at home under colour of un. 
foreign ſecurities, the borrower ſhall forfeit treble the ſum 
ſo borrowed. 


4. THE laft general ſpecies of contracts, which J have 
to mention, is that of debt; whereby a % in action, or 
right to a certain ſum of money, is mutually acquired and 
loft 1. This may be the counterpart of, and ariſe from, 
any of the other ſpecies of contracts. As, in cate of a 
ſale, where the price is not paid in ready money, the ven- 
dee becomes indebted to the vendor for the ſum agreed on; 
and the vendor has a property in this price, as a che in 
action, by means of this contract of debt. In bailment, 
if the bailee loſes or detains a ſum of money bailed to him 
for any ſpecial purpoſe, he becomes indebted to the baiior 
in the ſame numerical ſum, upon his implied contract, that 
he ſhould execute the truſt repoſed in him, or repay tlie 
money to the bailor. Upon hiring or borrowing, ile hirer 
or borrower, at the ſame time that he acquires a property 
in the thing lent, may alſo become indebted to the lender, 
upon his contract to reſtore the money borrowed, to pay 
the price or premium of the loan, the hire of the borſe, 
or the like. Any contract in ſhort whereby a determina? 
ſym of money becomes due to any perſon, and is not pail 


but remains in action merely, is a contract of debt. And, 


taken in this light, it comprehends a great variety of ac 


4 F. N. B. 119. a 
en) 
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non; being uſually divided into debts of record, debts by /pe- 
cial, and debts by ſimple contract. | 


A DEBT of record is a ſum of money, which appears to 
be due by the evidence of a court of record. Thus, when 
any ſpecific ſum is adjudged to be due from the defendant 
to the plaintiff, on an action or ſuit at law; this is a con- 
tract of the higheſt nature, being eſtabliſhed by the ſentence 
of a court of judicature. Debts upon recognizance are alſo a 
ſum of money, recognized or acknowleged to be due to the 
crown or a ſubject, in the preſence of ſome court or magiſ- 
trate, with a condition that ſuch acknowlegement ſhall be 
void upon the appearance of the party, his good behaviour, 
or the like: and theſe, together with ſtatutes merchant and 
ſtatutes ſtaple, c, if forfeited by non-performance of the 
condition, are alſo ranked among this firſt and principal claſs 
of debts, viz. debts of record; ſince the contract, on which 
they are founded, is witneſſed by the higheſt kind of evidence, 
viz, by matter of record. 


Dns by ſpecialty, or ſpecial contract, are ſuch whereby 
a ſum of money becomes, or is acknowleged to be, due by 
deed or inſtrument under ſeal. Such as by deed of covenant, 
by deed of ſale, by leaſe reſerving rent, or by bond or obli- 
gation : which laſt we took occaſion to explain in the twen- 
tieth chapter of the preſent book; and then ſhewed that it is 
a creation or acknowlegement of a debt from the obligor to 
the obligee, unleſs the obligor performs a condition there- 
unto uſually annexed, as the payment of rent or money bor- 
rowed, the obſervance of a covenant, and the like ; on fai- 
lure of which the bond becomes forfeited and the debt be- 
comes due in law. Theſe are looked upon as the next claſs 
of debts after thoſe of record, being confirmed by ſpecial 
evidence, under ſeal. 


DeBTs by /ample contract are ſuch, where the contract 
upon which the obligation ariſes is neither aſcertained by 
matter of record, nor yet by deed or ſpecial in{trument, but 
by mere oral evidence, the moſt fimple of any; or by notes 

Vo. II. G g unſealed, 
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unſealed, which are capable of a more eaſy proof, and (there. 
fore only) better, than a verbal promiſe. It is eaſy to ſee 
into what a vaſt variety of obligations this laſt claſs may be 
branched out, through the numerous contracts for money, 
which are not only expreſſed by the parties, but virtually 
implied in law. Some of theſe we have already occafionally 
hinted at; and the reſt, to avoid repetition, mult be referred 
to thoſe particular heads in the third book of theſe commen- 
tarics, where the breach of ſuch contracts will be conſidered. 
I ſhall only obſerve at preſent, that by the ſtatute 29 Car. II. 
c. 3. no executor or adminiſtrator ſhall be charged upon any 
ſpecial promiſe to anſwer damages out of his own eſtate, and 
no perſon ſhall be charged upon any promiſe to anſwer for 
the debt or default of another, or upon any agreement in 
conſideration of marriage, or upon any contract or ſale of 
any real eſtate, or upon any agreement that is not to be per- 
formed within one year from the making; unleſs the agrec- 
ment or ſome memorandum thereof be in writing, and ſigned 
by the party himſelf or by his authority. 

Bur there is one ſpecies of debts upon ſimple contract, 
which, being a tranſaction now introduced into all forts of 
civil life, under the name of paper credit, deſerves a mor: 
particular regard. Theſe are debts by bills of exchange, and 


7 miſſry ſiol e. 

A BILL 9 exchange is à ſecurity, originally invented among 
merchants in different countries, for the more eaſy remittance 
of money from the one to the other, which has ſince ſpread 
itſelf into almoſt all pecuniary tranſactions. It is an open 
letter of requeſt from one man to another, deſiring him to 
pay a ſum named therein to a third perſon on his account; 
by which means a man at the moit diſtant part of the world 
may have money remitted to him from auy trading country. 
If A lives in Jamaica, and owes B who lives in England 
1000, now if C be going from England to Jamaica, he 
may pay B this 1009 and take a bill of exchange drawn vy 
B in England upon A in Jamaica, and receive it when bs 
comes thither. Thus does B receive his debt, at any diſtance 
of piace, by trausferring it to C; who carries over his money 

| In 


1 
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in paper credit, without danger of robbery or loſs. This 
method is ſaid to have been brought into general uſe by the 
Jews and Lombards, when baniſhed for their uſury and other 
vices; in order the more eaſily to draw their effects out of 
France and England, into thoſe countries in which they had 
choſen to reſide. But the invention of it was a little earlier: 
for the Jews were baniſhed out of Guienne in 1287, and out 
of England in 1290; and in 1236 the uſe of paper credit 
was introduced into the Mogul empire in Chinas. In com- 
mon ſpeech ſuch a bill is frequently called a draft, but a 
bill of exchange is the more legal as well as mercantile expreſ- 
fon. The perſon however, who writes this letter, is called 
in law the drawer, and he to whom it is written the drawee ; 
and the third perſon, or negotiator, to whom 1t 1s payable 
(whether ſpecially named, or the bearer generally) is called 
the payee. | 

THESE bills are either foreign, or inland; foreign, when 
drawn by a merchant reſiding abroad upon his correſpondent 
in England, or vice ver/a; and inland, when both the drawer 
and the drawee reſide within the kingdom. Formerly foreign 
bills of exchange were much more regarded in the eye of the 
law than inland ones, as being thought of more public con- 
cern in the advancement of trade and commerce. But now 
by two ſtatutes, the one 9 & 1 W. III. c. 17. the other 
3 & 4 Ann. c. 9. inland bills of exchange are put upon the 
lame footing as foreign ones; what was the law and cuſtom 
of merchants with regard to the one, and taken notice of 
merely as ſuch *, being by thoſe ſtatutes expreſsly enacted 
with regard to the other. So that now there is not in law 
any manner of difference between them. 


PROMuISssORX notes, or notes of hand, are a olain and wht 
ect engagement in writing, to pay a ſum ſpecified at th 
time therein limited to a perſon therein named, or e e 
to his order, or often to the bearer at large. Theſe alſo by 
the ſame ſtatute 3 & 4 Ann. c. 9. are made aſtgnable and 
ndorſable in like manner as bills of exchange. But, by 
ſtatute 15 Geo, III. c. 51. all promiſſory or other notes, 


" 2 Carte. Hiſt. Fngl. 203. 206, t 1 Roll. Abr. &, 
$ Mod, Un. Hiſt. iv. 499. 
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bills of exchange, drafts, and undertakings in writing, 
being negotiable or transferable, for the payment of leſs than 
twenty ſhillings, are declared to be null and void: and it 
is made penal to utter or publiſh any ſuch; they bein 

deemed prejudicial to trade and public credit. And by x7 Geo, 
HI. c. 30. all ſuch notes, bills, drafts, and undertakings, 
to the amount of twenty ſhillings, and leſs than five pounds, 
are ſubjected to many other regulations and formalities ; the 


omiſſion of any one of which vacates the ſecurity, and is pe- 


nal to him that utters it (c). | 


TRE payee, we may obſerve, either of a bill of exchange 
or promiſſory note, has clearly a property veſted in him (not 
indeed in poſſeſſion but in action) by the exprefs contract of 
the drawer in the caſe of a promiſſory note, and, in the caſe 
of a bill of exchange, by his implied contract, viz. that, 
provided the drawee does not pay the bill, the drawer will: 
for which reaſon it is uſual, in bills of exchange, to expreſs 
that the value thereof hath been rexeived by the drawer "; in 
order to ſhew the conſideration, upon which the implied 
contract of repayment ariſes. And this property, ſo veſted, 
may be transferred and aſſigned from the payee to any other 
man; contrary to the general rule of the common law, that 
no choſe in action is aſſignable : which aſſignment is the lite 
of paper credit. It may therefore be of ſome uſe, to mention 
a few of the principal incidents attending this transfer or 
aſſignment, in order to make it regular, and thereby to charge 
the drawer with the payment of the debt to other perſons 
than thoſe with whom he originally contracted. 


IN the firſt place then the payce, or perſon to whom or 
whoſe order ſuch bill of exchange or promiſſory note is pay- 
able, may by indorſement, or writing his name in dor/s or 
on we back of it, aſſign over his whole property to the 
bearer, or elfe to another perſon by name, either of whom is 
then called the indorſee; and he may aſſign the ſame to 


u Stra. 1212. 


(c) [By the ſtatute of 23 Geo. 3. c. 49. explained and amended 
by ſtatute 24 Geo. 3. ſeſſ. 1. c. 7. bills of exchange, promiſſory 
notes or other notes, drafts or orders under 5014, are to pay # 


ſtamp duty of 6 d, and, if 50 l, or upwards, to pay 15. 
L 


another, 
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another, and ſo on in infinitum. And a promiſſory note, 
payable to A or bearer, is negotiable without any indorſe- 
ment, and payment thereof may be demanded by any bearer 
of it v. But, in caſe of a bill of exchange, the payee, or 
the indorſee, (whether it be a general or particular indorſe- 
ment) is to go tothe drawce, and offer his bill for acceptance; 
which acceptance (ſo as to charge the drawer with coſts) 
mult be in writing, under or on the back of the bill. If the 
drawee accepts the bill, cither verbally or in writing ”, he 
then makes himſelf liable to pay it; this being now a con- 
tract on his fide, grounded on an acknowlegement that the 
drawer has effects in his hands, or at leaſt credit ſufficient to 


warrant the payment. If the drawee refuſes to accept the 


bill, and it be of the value of 20/7, or upwards, and expreſſed 
to be for value received, the payee or indorſce may proteſt it 
for non-acceptance : which proteſt muſt be made in writing, 
under a copy of ſuch bill of exchange, by ſome notary 
public; or, if no ſuch notary be reſident in the place, then 
by any other ſubſtantial inhabitant in the preſence of two 


credible witneſſes; and notice of ſuch proteſt muſt, within 


fourteen days after, be given to the drawer. 


Bur, in caſe ſuch bill be acceptcd by the drawee, and 
after acceptance he fails or refuſes to pay it within three days 
aiter it becomes due, (which thrce days are called days of 
grace) the payee or indorſce is then to get it proteſted for 
non-payment, in the fame manner, and by the ſame perſons 
who are to proteſt it in caſe of non-acceptance, and ſuch 
proteſt mult alſo be notiſied, within fourteen days after, to 
the drawer. And he, on producing ſuch proteſt, either of 
non-acceptance or non-payment, 1s bound to make good to 
the payee, or indorſee, not only the amount of the ſaid bills, 
(which he is bound to do within a reaſonable time after non- 
payment, without any proteſt, by the rules of the common 
law *) but alſo intereſt and all charges, to be computed from 
the time of making ſuch proteſt, But if no proteſt be made 
or notified to the drawer, and any damage accrues by ſuch 


V 2 Show. 235.— Grant v. Vaughan. Stra. lo. 
T. 4 Geo. III. B. R. * Lord Raym. 993. 
G g 3 neglect, 
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neglect, it ſhall fall on the holder of the bill. The bit, 
when refuſed, muſt be demanded of the drawer as ſoon az 
conveniently may be : for though, when one draws a bill of 
exchange, he ſubjects himſelf to the payment, if the perſon 
on whom it is drawn reſuſes either to accept or pay, yet that 
is with this limitation, that if the bill be not paid, when due, 
the perſon to whom it is payable ſhall in convenient time give 
the drawer notice thereof; for otherwiſe the law will imply 
it paid: ſince it would be prejudicial to commerce, if a bill 
might riſe up to charge the drawer at any diſtance of time; 
when in the mean time all reckonings and accounts may be 
adjuſted between the drawer and the drawee ). 


Ir the bill be an indorſed bill, and the indorſee cannot get 
the drawee to diſcharge it, he may call upon either the drawer 


or the indorſer, or if the bill has been negociated through many 


hands, upon any of the indorſers; for each indorſer is a 
warrantor for the payment of the bill, which 1s frequently 
taken in payment as much (or more) upon the credit of the 
indorſer, as of the drawer. And if ſuch indorſer, ſo called 


upon, has the names of one or more indorſers prior to his 


own, to each of whom he is properly an indorſee, he is alſo 
at liberty to call upon any of them to make him ſatisfaction; 
and ſo upwards. But the firſt indorſer has nobody to reſort 
to, but the drawer only. | 


Wuar has been ſaid of bills of exchange is applicable alſo 
to promiſſory notes, that are indorſed over, and negociated 
from one hand to another: only that, in this cafe, as there 
is no drawee, there can be no proteit for non-acceptance z or 
rather, the law confiders a promiſſory note in the light of a 
bill drawn by a man upon himſelf, and accepted at the time 
of drawing. And, in caſe of non- payment by the drawer, the 
ſeveral indorſees of a promiflory note have the fame remedy, 
as upon bills of exchange, againſt the prior indorſers. 


Y Salk, 127, 
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CHAPTER THE THIRTY FIKEST 


or TITLE By BANKRUPTCY. 


HE preceding chapter having treated pretty largely 

of the acquiſition of perſonal property by ſeveral 
commercial methods, we from thence ſhall be cafily led to 
take into our preſent conſideration a tenth method of tranſ- 
ferring property, which is that of 


X. BanNKRUPTCY; a title which we before lightly touch- 
ed upon 4, ſo far as it related to the transfer of the real eſ- 
tate of the bankrupt. At preſent we are to treat of it more 
minutely, as it principally relates to the diſpoſition of chat- 
tels, in which the property of perſons concerned in trade 
more uſually conſiſts, than in lands or tenements. Let us 
therefore firit of all conſider, 1. N may become a bankrupt: 
2. What as make a bankrupt: 3. The proceedings on a 
commiſſion of bankrupt : and, 4. In what manner an eſtate in 
goods and chattels may be 7ransferred by bankruptcy. 


1. Wo may become a bankrupt. A bankrupt was be- 
fore ® defined to be © a trader, who ſecretes himſelf, or does 
certain other acts, tending to defraud his creditors.” He 
was formerly conſidered merely in the light of a criminal or 
offender e; and in this fpirit we are told by fir Edward Coke 4, 
that we have fetched as well the name, as the wickedneſs, 


a See page 285. e Stat. 1 Jac. I. c. 15. Fe 17. 
Þ 1{id, d 4 Inſt, 277. 
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of bankrupts from foreign nations e. 


Book II. 


But at preſent the laws 


of bankruptcy are conſidered as laws calculated for the benefit 
of trade, and founded on the principles of humanity as well 
as Juſtice; and to that end they confer ſome privileges, not 
only on the creditors, but alſo on the bankrupt or debtor 
himſelf. On the creditors ; by compelling the bankrupt to 
give up all his effects to their uſe, without any fraudulent 
concealment : on the debtor ; by exempting him from the 
rigor of the general law, whereby his perſon might be con- 
ſined at the diſcretion of his creditor, though in reality he 
has nothing to ſatisfy the debt: whereas the law of bank- 
rupts, taking into conſideration the ſudden and unavoidable 
accidents to which men in trade are liable, has given them 
the liberty of their perſons, and ſome pecuniary emoluments, 
upon condition they ſurrender up their whole eſtate to be di- 


vided among their creditors. 


In this reſpect our legiſlature ſeems to have tioned to the 


example of the Roman law. 


I mean not the terrible law of 


the twelve tables; whereby the creditors might cut the 
debtor's body into pieces, and each of them take his pro- 


portionable ſhare : 


if indeed that law, de debitore in partes 


fſecands, is to be underſtood in ſo very butcherly a light; which 


many learned men have with reaſon doubted f. 


Nor do [ 


mean thoſe leſs inhuman laws (if they may be called fo, as 
their meaning is indiſputably certain) of impriſoning the 


debtor's perſon in chains; ſubjecting him to ſtripes and hard 


labour, at the mercy of his rigid creditor ; and ſometimes 
ſelling him, his wife, and children, to perpetual foreign ſla- 
very trans Tiberim st, an oppreſſion, which produced fo many 


e The word itſelf is derived from the 
word bancus or hangue, which ſignifies 
the table or counter of a tradeſman 
(Dufieſne. I. 969.) and rug tus, broken; 
denoting thereby one whoſe ſhop or place 
of trade is broken and gone; though 
others rather chooſe to adopt the word 
rout?, which in French ſigniſies a trace 
or track, and tell us that a bankrupt is 
one who hath removed his banque, leav- 
ing but a trace behind. (4 Inft. 277.) 
And it is obſervable that the titie of the 


firſt Engliſh ſtatute concerning this of- 


fence, 34 Hen. VIII. c. 4. * againſt 
&« ſych per ſons as do make bankrup!,” 
is a literal tranſlation of the French con 
om, qui ; font banque route. 

f Taylor. Comment. in L. 4 
Bynkerſh. Obſerv. Fur. I. 1. Heinecc. 
Antiq. III. 30. 4 

2 In Pegu, and the adjacent countries 
in Eaſt India, the creditor is entitled to 
diſpoſe of the debtor himſelf, and like- 
wiſe of his wiſe and children; infomuch 
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popular inſurrections, and ſeceſſions to the mons ſacer. But 
I mean the law of cejion, introduced by the chriſtian empe- 
rors; whereby, if a debtor ceded, or yielded up all his for- 
tune to his creditors, he was ſecured from being dragged to 
Pl gaol, omni quoque corperali cruciatu ſeinoto ß. For, as the 
emperor juſtly obſeryes ', < inhumanum erat ſpaliatum fortunis 
« ſuis in ſolidum damnari,” Thus far was juſt and reaſon- 
able: but, as the departing from one extreme is apt to pro- 
duce it's oppoſite, we find it afterwards enacted k, that if the 
debtor by any unforeſeen accident was reduced to low cir- 
cumſtances, and would /wear that he had not ſufficient left 
to pay his debts, he ſhould not be compelled to cede or give 
up even that which he had in his poſſeſſion: a law, which 
under a falſe notion of humanity, ſeems to be fertile of per- 
jury, injuſtice, and abſurdity. 


TE laws of England, more wiſely, have ſteered in the 
middle between both extremes: providing at once againſt 
the inhumanity of the creditor, who is not ſuffered to con- 
fine an honeſt bankrupt after his effects are delivered up; and 
at the ſame time taking care that all his juſt debts ſhall be 
paid, ſo far as the effects will extend, But ſtill they are 
cautious of encouraging prodigality and extravagance by this 
indulgence to debtors; and therefore they allow the benefit 
of the laws of bankruptcy to none but actual traders ; ſince 
that ſet of men are, generally ſpeaking, the only perſons li- 
able to accidental loſſes, and to an inability of paying their 


debts, without any fault of their own, If perſons in other 


ſituations of life run in debt without the power of payment, 
they muſt take the conſequences of their own indiſcretion, 
even though they meet with ſudden accidents that may reduce 
their fortunes : for the law holds it to he an unjuſtifiable 
practice, for any perſon but a trader to encumber himſelf 
with debts of any conſiderable value. If a gentleman, or 


tha' he may even violate with impunity b Cod. 7. 71. per tot. 
the chaſtity of the debtor's wife: but i Inſt. 4. 6. 40. 
then, by ſo doing, the debt js underſtood to k Nov. 135. C. Is 
de diſcharged. (Mod. Un. Hiſt. vii. 128.) | 
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one in a iberal-profeſſion, at the time of contracting his debts, 
has a ſufficient fund to pay them, the delay of payment is a 
ſpecies of diſhoneſty, and a temporary injuſtice to his creditor: 
and if, at ſuch time, he has no ſufficient fund, the diſhoneſty 
and injuſtice is the greater. He cannot therefore murmur, 
if he ſuffers the puniſhment which he has voluntarily drawn 
upon himſelf. But in mercantile tranſactions the caſe is far 
otherwiſe. Trade cannot be carried on without mutual cre- 
dit on both ſides: the contracting of debts is therefore here 
not only juſtifiable, but neceſſary. And if by accidental ca- 
lamities, as by the loſs of a ſhip in a tempeſt, the failure of 
brother traders, or by the non-payment of perſons out of trade, 
a merchant or trader becomes incapable of diſcharging his 
own debts, it is his misfortune and not his fault. To the 
misfortunes therefore of debtors, the law has given a com- 
paſſionate remedy, but denied it to their faults : fince, at the 
ſame time that it provides for the ſecurity of commerce, by 
enacting that every conſiderable trader may be declared a 
bankrupt, for the benefit of his creditors as well as himſelf, 
it has alſo (to diſcourage extravagance) declared, that no one 


ſhall be capable of being made a bankrupt, but only a zrader ; 


nor capable of receiving the full benefit of the ſtatutes, but 
only an mdufiricus trader. 


TRE firſt ſtatute made concerning any Engliſh bankrupts, 
was 34 Hen. VIII. c. 4. when trade began firſt to be properly 
cultivated in England : which has been almoſt totally altered 
by ſtatute 13 Eliz. c. 7. whereby bankruptcy is confined to 
ſuch perſons only as have v/ed the trade of merchandize, in 
groſs or by retail, by way of bargaining, exchange, re- 
change, bartering, cheviſance ', or otherwiſe ; or have fought 
their living by buying and ſelling. And by ſtatute 21 Jac. I. 
c. 19. perſons uſing the trade or profeſſion of a /crivener, re- 
ceiving other mens monies and eſtates into their truſt and 
cuſtody,are alſo made liable to the ſtatutes of bankruptcy: and 
the benefits, as well as the penal parts of the law, are ex- 


| that is, making contracts. (Dufreſae, II. 559.) 
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tended as well to aliens and denizens as to natural born ſub- 
jects ; being intended entirely for the protection of trade, in 
which aliens are often as deeply concerned as natives. By 
many ſubſequent ſtatutes, but laſtly by ſtatute 5 Geo. II. 
c. 30. m bankers, brokers, and factors, are declared liable to 
the ſtatutes of bankruptcy; and this upon the ſame reaſon 
that ſcriveners are included by the ſtatute of James I. vz. 
for the relief of their creditors z whom they have otherwiſe 
more opportunities of defrauding than any other ſet of deal- 
ers: and they are properly to be looked upon as traders, fince 
they make merchandize of money, in- the ſame manner as 
other merchants do of goods and other moveable chattels. 
But by the ſame act“, no farmer, grazier, or drover, ſhall 
(as ſuch) be. liable to be deemed a bankrupt : for, though 
they buy and ſell corn, and hay, and beaſts, in the courſe 
of huſbandry, yet trade is not their principal, but only 2 
collateral, object ; their chief concern being to manure and 
till the ground, and make the beſt advantage of it's produce. 
And, beſides, the ſubjecting them to the laws of bankruptcy 
might be a means of defeating their landlords of the ſecurity 
which the law has given them above all others, for the pay- 
ment of their reſerved rents: wherefore alfo, upon a ſimilar 
reaſon, a receiver of the hing's taxes is not capable e, as ſuch, 
of being a bankrupt 3 leſt the king ſhould be defeated of thoſe 
extenſive remedies againſt his debtors, which are put into 
kis hands by the prerogative. By the ſame ſtatute ?, no per- 
ſon ſhall have a commiſſion of bankrupt awarded againſt 
him, unleſs at the petition of ſome one creditor, to whom 
he owes 1001; or of ttb, to whom he is indebted 150/; or 
of more, to whom all together he is indebted 200/. For the 
law does not look upon perſons, whoſe debts amount to leſs, 
to be traders conſiderable enough, either to enjoy the benefit 
of the ſtatute themſelves, or to entitle the creditors, for the 
benefit of public commerce, to demand the diſtribution of 
their effects. | | 
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476 The RIGHTS Book II. 
In the interpretation of theſe ſeveral ſtatutes, it hath been 
held, that buying only, or ſelling only, will not qualify a 
man to be a bankrupt ; but it muſt be both buying and ſell. 
ing, and alſo getting a livelyhood by it. As, by exerciſing 
the calling of a merchant, a grocer, a mercer, or, in one 
general word, a chapman, who is one that buys and ſells any 
thing. But no handicraft occupation (where nothing is 
bought and ſold, and where therefore an extenſive credit, for 
the ſtock in trade, 1s not neceſſary to be had) will make a man 
a regular bankrupt ; as that of a huſbandman, a gardener, and 
the like, who are paid for their work and labour 3. Alſo an 
inn-keeper cannot, as ſuch, be a bankrupt “: for his gain or 
livelyhood does not ariſe from buying and ſelling in the way 
of merchandize, but greatly from the uſe of his rooms and 
furniture, his attendance and the like: and though he may 
buy corn and victuals, to ſell again at a profit, yet that no 
more makes him a trader, than a ſchoolmaſter or other perſon 
is, that keeps a boarding houſe, and makes conſiderable gains 

by buying and ſelling what he ſpends in the houſe z and ſuch 
a one is clearly not within the ſtatutes *. But where perſons 
buy goods, and make them up into ſaleable commodities, as 
ſmhoe-makers, ſmiths, and the like; here, though part of the 

gain is by bodily labour, and not by buying and ſelling, yet 
they are within the ſtatutes of bankrupts * : for the wow i3 
only in melioration of the commodity, and rendering it more 


fit for ſale, 


xx ſingle act of buying and ſelling will not make a man 
a trader; but a repeated practice, and profit by it. Buying 

and ſelling. bank-ſtock, or other government ſecurities, will 

not make a man a bankrupt ; they not being goods, wares, 

or merchandize, within the intent of the ſtatute, by which 

a profit may, be fairly made. Neither will buying and ſelling 

under particular reſtraints, or for particular purpoſes ; as if 
q Cro. Car. 37. t Cro. Car. 31. Skinn, 292. 


r Cro. Car. 549. Skinn. 291. u 2 P. Ws. 308. 
8 Skinn. 292. 3 Mod. 3300 
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2 commiſſioner of the navy uſes to buy victuals for the fleet, 
and diſpoſe of the ſurplus and refuſe, he is not thereby made 
a trader within the ſtatutes“ . An infant, though a trader, 
cannot be made a bankrupt: for an infant can owe nothing 
but for neceſſaries; and the ſtatutes of bankruptcy create no 
new debts, but only give a ſpeedier and more effectual re- 
medy for recovering ſuch as were before due: and no perſon 
can be made a bankrupt for debts, which he is not liable at 
law to pay *. But a feme covert in London, being a ſole 
trader according to the cuſtom, 1s liable to a commiſſion of 
bankrupt J. 


2. HavinG thus conſidered, who may, and who may 
not be made a bankrupt, we are to inquire, ſecondly, by 
what ache a man may become a bankrupt. A bankrupt is a 
« trader, who ſecretes himſelf, nor does certain other acts, 
« tending to defraud his creditors.” We have hitherto been 
employed in explaining the former part of this defcription, 
« a trader;” let us now attend to the latter, © who ſecretes 
« himſelf, or does certain other acts, tending to defraud his: 
« creditors.” And, in general, whenever ſuch a trader, as 
is before deſcribed, hath endeavoured to avoid his creditors, 
or evade their juſt demands, this hath been declared by the 
legiſlature to be an act of bankruptcy, upon which a com- 
miſſion may be ſued out. For in this extrajudicia! method 
of proceeding, which is allowed merely for the benefit of 
commerce, the law is extremely watchful to detect a man, 
whoſe circumſtances are declining, in the firſt inſtance, or 
at leaſt as early as poſſible : that the creditors may receive as 
large a proportion of their debts as may be; and that a man 
may not go on wantonly waſting his ſubſtance, and then 


claim the benefit of the ſtatutes, when he has nothing left to 
diſtribute. 


To learn what the particular acts of bankruptcy are, 
which render a man a bankrupt, we muſt conſult the ſeveral . 
ſtatutes, and the reſolutions formed by the courts thereon- 

W 1 Salk. 110, Skinn. 292. Y La Vie v. Philips, M. 6 Geo. II“. 

* Lord Raym. 443 B. R. | 
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Among theſe may therefore be reckoned, 1. Departing from 
the realm, whereby a man withdraws himſelf from the juriſ. 
diction and coercion of the law, with intent to defraud his 
creditors 2. 2. Departing from his own houſe, with intent 
to ſecrete himſelf, and avoid his creditors a. 3. Keeping 
in his own houſe, privately, ſo as not to be ſeen or ſpoken 
with by his creditors, except for juit and neceſſary cauſe; 
which is likewiſe conſtrued to be an intention to defraud his 
creditors, by avoiding the proceſs of the law ®. 4. Procuring 
or ſuffering himſelf willingly to be arreſted, or outlawed, or 
impriſoned, without juit and lawful cauſe z which is like- 
wife deemed an attempt to defraud his creditors . 5. Pro- 


curing his money, goods, chattels, and effects to be attached 


or ſequeſtered by any legal proceſs; which is another plain 
and direct endeavour to diſappoint his creditors of their ſecu— 
rity 4. 6. Making any fraudulent conveyance to a friend, or 
ſecret truſtee, of his lands, tenements, goods, or ae 
which is an act of the ſame ſuſpicious nature with the laſt © 
7. Procuring any protection, not being himſelf privileged by 
parliament, in order to ſcreen his perſon from arreſts z which 
alſo is an endeavour to elude the juſtice of the law f. 8. En- 
deavouring or defiring, by any petition to the king, or bill 
exhibited in any of the king's courts againſt any creditors, to 


compel them to take leſs a their juſt debts ; or to Procra- 


ſtinate the time of payment, originally contracted for; which 
are an acknowlegement of either his poverty or his! knavery *. 
9. Lying in priſon for two months, or more, upon arreſt or 
other detention for debt, without finding bail, in order to 
obtain his liberty >, For the inability to procure bail, argues 
a ſtrong deficiency in his credit, owing either to his ſuſpected 
poverty, or ill character; and his neglect to do it, if able, 
can ariſe only from a fraudulent intention: in either of which 
caſes it is high time for his creditors to look to themſelves, 


Stat. 13 Eliz. e. 7. e Th:id. 
id. 1 Jac. I. c. 1 5. | f Stat. 21 Jac. I. c. 19. 
* Stat. 13 Eliz. c. 7. g id. 

h bid 


c Jbid. 1 J ac. I. e. 15. 
© Stat. 1 Jac. I. c. 15. 
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and compel a diſtribution of his effects. 10. Eſcaping from 
priſon after an arreſt for a juſt debt of 1004, or upwards *. 


For no man would break prifon that was able and deſirous 


to procure bail; which brings it within the reaſon of the laſt 


Cale. I Necietlibe to make ſatisfaction for any juſt debt 


to the amount of 100/, within two months after ſervice of 
legal proceſs, for ſuch debt, upon any trader having privilege 
of parliament *, 


THrese are the ſeveral acts of bankruptcy, expreſsly de- 
fined by the ſtatutes relating to this title: which being ſo 
numerous, and the whole law of bar“ rupts being an inno- 
vation on the common law, our courts of juſtice have been 
tender of extending or multiplying acts of bankruptcy by 
any conſtruction, or implication. And therefore fir John 
Holt held, that a man's removing his goods privately to 
prevent their being ſeiſed in execution, was no act of bank- 
ruptey. For the ſtatutes mention only fraudulent gifts to 
third perſons, and procuring them to be ſeiſed by ſham 
proceſs, in order to defraud creditors : but this, though a 


palpable fraud, yet falling within Jeon of thoſe caſes, : 


cannot 8 an act of bankruptcy. So alſo it has 
been determined expreſsly, that a banker's ſtopping or re- 
fuſing payment is no act of bankruptcy; for it is not within 
the deſcription of any of the ſtatutes, and there may be good 
reaſons for his ſo doing, as ſuſpicion of berger pi 2nd the 
like: and if, in conſequence of ſuch refuſal, he is arreſted, 
and puts in bail, ſtill it is no act of bankruptcy ® : but it he 
goes to priſon, and lies there two months, then, and not 
before, he is become a bankrupt. 

Wæ have ſeen 20% may be a bankrupt, and what 275 will 
make him fo : let us next conſider, 


3. TE proceedings on a commiſſion of bankrupt ; ſo far 
as they affect the bankrupt himſelf. And theſe depend en- 


1 Lord Raym. 725. 
— 75 Mod. 173» 


i Stat. 21 Jac. I. c. 19. 
K Stat. 4 Geo. III. c. 33. 
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480 The Ricnrts Book II. 
tirely on the ſeveral ſtatutes of bankruptcy ; all which I ſhall 
endeavour to blend together, and digeſt into a conciſe metho- 
dical order. 

Ax, firſt, there muſt be a Petition to the lord chancellor 
by one creditor to the amount of 100/, or by two to the 


amount of 1501, or by three or more to the amount of 


2001; which debts muſt be proved by afidavit ® : upon 
which he grants a commiſſion to ſuch diſcreet perſons as to 
him ſhall ſeem good, who are then ſtiled commiſſioners of 
bankrupt ®. The petitioners, to prevent malicious applica- 
tions, muſt be bound in a ſecurity of 200%, to make the 
party amends in calc they do not prove him a bankrupt. And 
if on the other hand they receive any money or effects from 
the bankrupt, as a recompenſe for ſuing out the commiſſion, 
ſo as to receive more than their ratable dividends of the bank- 
rupt's eſtate, they forfeit not only what they ſhall have fo 
received, but their whole debt. "Theſe proviſions are made, 
as well to ſecure perſons in good credit from being damnified 
by malicious petitions, as to prevent knaviſh combinations 
between the creditors and bankrupt, in order to obtain the 


benefit of a commiſſion. When the commiſſion is awarded 


and iſſued, the commiſſioners are to meet, at their own ex- 
penſe, and to take an oath for the due execution of their 
commiſſion, and to be allowed a ſum not exceeding 20%, per 
diem each, at every fitting. And no commithon of bankrupt 
ſhall abate, or be void, upon any demiſe of the crown v. 


WHEN the commiſſioners have received their commiſſion, 
they are firſt to receive proof of the perſon's being a trader, 
and having committed ſome act of bankruptcy; and then to 
declare him a bankrupt, if proved fo; and to give notice 
thereof in the gazette, and at the ſame time to appoint three 
meetings. At one of theſe meetings an election muſt be made 
of aſſignees, or perſons to whom the bankrupt's eſtate ſhall 
be aſſigned, and in whom it ſhall be veſted for the benefit of 
the creditors ; and aſſignees are to be choſen by the major 


n Stat. 5 Geo. 2. c. 30. p Stat. 5 Geo. 2. c. 30. 
© 3 Stat. 13 Eliz. c. 7. 


part, 


fo; 


Ch. 31. 


part, in value, of the creditors who ſhall then have proved 
their debts ; but may be originally appointed by the commiſ- 
fioners, and afterwards approved or rejected by the creditors: 
but no creditor ſhall be admitted to vote in the choice of aſ- 
ſignees, whoſe debt on the ballance of accounts does not 
amount to 10/. And at the third meeting, at fartheſt, which 
muſt be on the forty-ſecond day after the advertiſement in the 
gazette, (unleſs the time be enlarged by the lord chancellor) 
the bankrupt, upon notice alſo perſonally ſerved upon him or 
left at his uſual place of abode, muſt ſurrender himſelf perſon- 
ally to the commiſſioners; which ſurrender (if voluntary) pro- 
tects him from all arreſts till his final examination is paſt: and 
he muſt thenceforth in all reſpects conform to the directions 
of the ſtatutes of bankruptcy; or, in default of either ſur- 
render or conformity, ſhall be guilty of felony without benefit 
of clergy, and ſhall ſuffer death, and his goods and eſtate ſhall 
be diſtributed among his creditors 4. 
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Ix caſe the bankrupt abſconds, or is likely to run away, be- 
tween the time of the commiſſion ĩſſued, and the laſt day of ſur- 
render, hemay by warrant from any judge or juſtice of the peace 
be apprehended and committed to the county gaol, inordertobe 
forthcoming to the commiſſioners; who are alſo empowered 
immediately togrant a warrant for ſeiſing his goods and papers”. 


WHEN the bankrupt appears, the commiſſioners are to ex- 
amine him touching all matters relating to his trade and effects. 
They may alſo ſummon before them, and examine, the bank- 
rupt's wife * and any other Py whatſoever, as to all matters 
relating to the bankrupt's affairs. And in caſe any of them 
ſhall refuſe to anſwer, or ſhall not anſwer fully, to any lawful 
queſtion, or ſhall refuſe to ſubſcribe ſuch their examination, 
the commiſſioners may commit them to priſon without bail, 
till they ſubmit themſelves and make and ſign a full anſwer 
the commiſſioners ſpecifying in their warrant of commitment 
the queſtion ſo refuſed to be anſwered. And any gaoler, per- 
mitting ſuch perſon to eſcape, or go out of priſon, {hall — 
feit 00 J. to the creditors *. 


q Stat. 5 Geo. II. c. 30. s Stat. 21 Jac. I. c. 19. 
T lid, t Stat, 5 Geo. II. c. 30. 
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Tar bankrupt, upon this examination, is bound upon pain 
of death to make a full diſcovery of all his eſtate and effects, 
as well in expectancy as poſſeſſion, and how he has diſpoſed 
of the ſame; together with all books and writings relating 
thereto: and is to deliver up all in his own power to the com- 
miſſioners; (except the neceſſary apparel of himſelf, his wife, 
and his children) or, in caſe he conceals or embezzles any 
effects to the amount of 20. or withholds any books or writ- 
ings, with intent to defraud his creditors, he ſhall be guilty of 
felony without benefit of clergy; and his goods and eſtate ſhall 
be divided among his creditors . And unleſs it ſhall appear, 
that his inability to pay his debts aroſe from ſome caſual loſs, 
he may, upon conviction by indictment of ſuch groſs miſcon- 
duct and negligence, be ſet upon the pillory for two hours, 
and have one of his ears nailed to the ſame and cut off v. 


ArTER the time allowed to the bankrupt for ſuch diſcovery 
is expired, any other perſon voluntarily diſcovering any part of 


his eſtate, beſore unknown to the aſſignees, ſhall be entitled to 


Jie per cent. out of the effects ſo diſcovered, and ſuch farther 
reward as the aſſignees and commiſſioners ſhall think proper. 
And any truſtce wilfully concealing the eſtate of any bankrupt, 
after the expiration of the two and forty days, ſhall forfeit c. 
and double the value of the eſtate concealed, to the creditors". 


HiTHER'To every thing is in favour of the creditors; and 
the law ſeems to be pretty rigid and ſevere againſt the bank- 
rupt; but, in cafe he proves honeſt, it makes him full amends 
for all this rigor and ſeverity. For if the bankrupt hath made 
an ingenuous diſcovery, (of the truth and ſufficieney of which 
there remains no reaſon to doubt) and hath conformed in all 
points to the directions of the law; and if, in conſequence 


thereof, the creditors, or ſour parts in five of them in number 


and value, (but none of them creditors for leſs than 20/4.) wil 
ſign a certificate to that purport; the commiſſioners are then 


u Stat. 5 Geo. II. c. 30. By the laws effects of a bankrupt, or ſet up a pre- 
of Naples all fraudulent bankrupts, par- tended debt to defraud his creditet. 
ticularly ſuch as do not ſurrender them- (Mod. Un. Hiſt. xxviit. 320.) 
ſelves within four days, are puniſhed Stat. 21 Jac. I. c. 19. 
with death: alſo all who conceal the W Stat. 5 Ged. II. c. 30. 
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to authenticate ſuch certificate under their hands and ſeals, 
and to tranſmit it to the lord chancellor : and he, or two of 
the judges whom he ſhall appoint, on oath made by the bank- 
rupt that ſuch certificate was obtained without fraud, may 
allow the ſame ; or diſallow it, upon cauſe ſhewn by any of 
the creditors of the bankrupt *. 


Ir no cauſe be ſhewn to the contrary, the certificate is al- 
lowed of courſe j and then the bankrupt is entitled to a decent 
and reaſonable allowance out of his effects, for his future ſup- 
port and maintenance, and to put him in a way of honeſt in- 
duſtry. This allowance is alſo in proportion to his former 
good behaviour, in the early diſcovery of the decline of his af- 
fairs, and thereby giving his creditors a larger dividend. For, 
if his effects will not pay one half of his debts, or ten ſhillings 
in the pound, he is left to the diſcretion of the commiſſioners 
and aſlignees, to have a competent ſum allowed him, not ex- 


ceeding three per cent; but if they pay ten ſhillings in the 


pound, he is to be allowed fve per cent, if twelve ſhillings 
and ſix-pence, then ſeven and a half per cent; and if fifteen 
ſhillings in the pound, then the bankrupt ſhall be allowed zen 
per cent: provided, that ſuch allowance do not in the firſt caſe 
exceed 2001. in the ſecond 250/7. and in the third 3001. „. 


BesDrs this allowance, he has alſo an indemnity granted 
him, of being free and diſcharged for ever from all debts 
owing by him at the time hie 8 a bankrupt; even though 
judgment ſhall have been obtained againſt him, and he lies 
in priſon upon execution for ſuch debts; and, for that among 
other purpoſes, all proceedings on commiſſions of bankrupt 
are, on petition, to be entered of record, as a perpetual bar 
againſt aCtions to be commenced on this account: though, 
in general, the production of the certificate properly allowed 

* Stat. 5 Geo. II. c. 30. for the maintenance of himſelf and fa- 

id. By the Roman law of ceſ- milv. Si guid zifericordiae caufa ci fucrit 
ſion, if the debtor acquired any confi- relictum, puta menſtruum vi! annuum, 
derable property ſubſequent to the giving alimentorum nomine, non portet propter 
up of his all, it was liable to the demands Hoc bona ejus itcrato venundari: nec enim 
of his creditors (EF. 42. 3, 4.) But this fraudardas ft alimentis cettidianis. ( Bid. 


did not extend to Fink allowance as was 1. 6.) 
\ 


ent to him on the ſcore c compaſſion 
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ſhall be ſufficient evidence of all previous proceedings *, Thus 
the bankrupt becomes a clear man again; and, by the affiſt. 


ance of his allowance and his own induſtry, may become a 
uſeful member of the commonwealth : which is the rather to 


be expected, as he cannot be entitled to theſe benefits, unleſs 
his failures have been owing to misfortunes, rather than to 
miſconduct and extravagance. 


Fox no allowance or indemnity ſhall be given to a bank- 
rupt, unleſs his certificate be ſigned and allowed, as before. 
mentioned; and alfo, if any creditor produces a fictitious 
debt, and the bankrupt does not make diſcovery of it, but 
ſuffers the fair creditors to be impoſed upon, he loſes all title 
to theſe advantages *. Neither can he claim them, if he has 
given with any of his children above 100 J. for a marriage 
portion, unleſs he had at that time ſufficient left to pay all 
his debts; or if he has loſt at any one time 5/. or in the 
whole 1001. within a twelvemonth before he became bank- 
rupt, by any manner of gaming or wagering whatſoever ; or, 


within the ſame time has loſt to the value of 1004. by ſtock- 


jobbing. Alſo to prevent the too common practice of fre- 
quent and fraudulent or careleſs breaking, a mark is ſet upon 


ſuch as have been once cleared by a commiſſion of bankrupt, | 


or have compounded with their creditors, or have been deli- 
vered by an act of inſolvency : which is an occaſional act, 


frequently paſſed by the legiſlature : whereby ail perſons | 


whatſoever, who are either! in too low a way of dealing to 
become bankrupts, or not being in a mercantile ſtate of life 
are not included within the laws of bankruptcy, are diſcharged 
from all ſuits and impriſonment, upon delivering up all ther 
eſtate and effects to their creditors upon oath, at the ſeſſions 
or aſſizes; in which caſe their perjury or fraud is uſually, as 
in caſe of bankrupts, puniſhed with death. Perſons who have 
been once cleared by any of thefe methods, and afterwards 
become bankrupts again, unleſs they pay full fifteen ſhillings 
in the pound, are only thereby indemnified as to the confine- 
ment of their bodies; but any future eſtate they ſhall ac- 


quire remains liable to their creditors, excepting their necel- | 


S Stat. 5 Geo. II. c. 30. a Stat, 24 Geo, II. c. $4 
11 | lay 
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ſary apparel, houſchold goods, and the tools and implements 
of their trades b. 


Tavs much for the proceedings on 2a commiſſion of banks 
rupt, ſo far as they affect the — himſelf perſonally. 
Let us next conſider, 


4. How ſuch proceedings affect or transfer the ate and 
property of the bankrupt. The method whereby a real eſtate, 
in lands, tenements, and hereditaments, may be transferred 
by bankruptcy, was ſhewn under it's proper head in a former 
chapter . At preſent therefore we are only to conſider the 
transfer of things perſonal by this operation of law. 


Br virtue of the ſtatutes before-mentioned * all the perſonal 
eſtate and effects of the bankrupt are conſidered as veſted, by 
the ack of bankruptcy, in the future aſſignees of his commiſ- 
honers, whether they be goods in actual p/e/ron, or debts, 
contracts, and other choſes in action; and the commiſſioners 
by their warrant may cauſe any houſe or tenement of the 
bankrupt to be broke open, in order to enter upon and ſeiſe 
the ſame. And when the aſſignees are choſen or approved by 
the creditors, the commiſſioners are to athgn every thing over 
to them; and the property of every part of the eſtate 1g 
thereby as fully veſted in them, as it was in the bankrupt 
himſelf, and they have the ſame remedies to recover it“. 


THe property veſted in the aſſignees is the whole that the 
bankrupt had in himſelf, at the time he committed the firit 
act of bankruptcy, or that has been veſted in him ſince, be- 
fore his debts are ſatisfied or agreed for. Therefore it is uſu- 
ally ſaid, that once a bankrupt, and always a bankrupt : 
by which is meant, that a plain direct act of bankruptcy once 
committed cannot be purged, or explained away, by wy ſub- 
ſequent conduct, as a dubious equivocal act may be; but 
that, if a commiſſion is afterwards awarded, the e 
and the property of the aſſignees ſhall have a relation, or re- 


b Stat. 5 Geo II. c. 30. e 12 Mod. 324. 
c page 235, f Salk. 110. 
d Stat. 1 Jac. I. c. 15. 21 Iac. I. c. 9. 
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ference, back to the firſt and original act of bankruptcy z 
Inſomuch that all tranſactions of the bankrupt are from that 
time abſolutely null and void, either with regard to the alien. 
ation of his property, or the receipt of his debts from ſuch 
as are privy to his bankruptcy; for they are no longer his 
property, or his debts, but thoſe of the future aſhignees. And, 
if an execution be ſued out, but not ſerved and executed on the 
bankrupt's effects till after the act of bankruptcy, it is void 
as againſt the aſſignees. But the king is not bound by this 
fictitious relation, nor is within the ſtatutes of bankrupts ! 
for if, after the act of bankruptcy committed and before the 
aſſignment of his effects, an extent iſſues for the debt of the 
crown, the goods are bound thereby! In France this doc- 
trine of relation is carried to a very great length; for there 
every act of a merchant, for ten days precedent to the act of 
bankruptcy, is preſumed to be fraudulent, and is therefore 
void k. But with us the law ſtands upon a more reaſonable 
footing : for, as theſe acts of bankruptcy may ſometimes be 
ſecret to all but a few, and it would be prejudicial to trade to 
carry this notion to it's utmolt length, it is provided by ſta- 
tute 19 Geo. II. c. 32. that no money paid by a bankrupt to 
a bona fide or real creditor, in a courſe of trade, even after an 
act of bankruptcy done, ſhall be liable to be refunded, Nor, 
by ſtatute 1 Jac. I. c. 15. ſhall any debtor of a bankrupt, 


that pays him his debt, without knowing of his bankruptcy, 


be liable to account for it again. The intention of this re— 
lative power being only to reach fraudulent tranſactions, and 
not to diſtreſs the fair trader. 


Tar. aſſignees may purſue any legal method of recovering 
tus property ſo veſted in them, by their own authority; but 
cannot commence a ſuit in equity, nor compound any debts 
owing to the bankrupt, nor refer any matters to arbitration, 
without the conſent of the creditors, or the major part of 
them in value, at a meeting to be held in purſuance of notice 
in the gazette !. 

? 4 Burr. 32. k Sp. L. b. 29. c. 16. 


» 1 Atk. 252. a I Stats 5 Geo. . Co 30. 
i Viner. Abr. t. creditor and bankr. 103. 
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WHEN they have got in all the effects they can reaſonably 
hope for, and reduced them to ready money, the aſſignees 
mult, after four and within twelve months after the commiſ- 
ſion iſſued, give one and twenty days notice to the creditors of 
a meeting for a dividend or diſtribution ;z at which time they 
mult produce their accounts, and verify them upon oath, if 
required. And then the commiſſioners thall direct a dividend 
to be made, at fo much in the pound, to all creditors who have 
before proved, or ſhall then prove, their debts. This divi- 
dend mult be made equally, and in a ratable proportion, to all 
the creditors, according to the guantity of their debts ;- no re- 
gard being had to the gute of them. Mortgages indeed, 
for which the creditor has a real ſecurity in his own hands, 
are entirely ſafe ; for the commiſſion of bankrupt reaches only 
the equity of redemption *. So are alfo perſonal debts, where 
the creditor has a chatiel in his hands, as a pledge or pawn for 
the payment, or has taken the debtor's lands or goods in ex- 
ecution. And, upon the cquity of the ſtatute 8 Ann. c. 14. 
(which directs, that, upon all executions of goods being on 
any premiſes demiſed to a tenant, one year's rent and no more 
ſhall, if due, be paid to the landiord) it hath alſo been held, 
that under a commiſlion of bankrupt, which is in the nature 
of a ſtatute-exccution, the landlord ſhall be allowed his ar- 
rears of rent to the ſame amount, in preference to other ere- 
ditors, even though he hath neglectei to dijfrein (a), while the 
god remained on the premiſes ; which he is otherwiſe entitled 
to do for his entire rent, be the quantum what it may l. 


m Finch. Rep. 4659. a 1 Atk. 103, 104. 


— 


** — — * 


(2) But this was held to be a miſtake by lord chancellor Bathurſt, in 
ex parte Devitme, 13th January 1776, where the general queition was, 
whether a landiord is intitled to have a year's rent paid hun out of the 
effects of « bankrupt tenant, ſuch effects having been ſeized under the 
commiſlion ana removed by the commiſſioners? meſſenger from the de- 
miley premiles, in reipe* whereof the rent was in arrear. The lord 
chancellor was clearly of opinion, upon the zuthori:y of two cates in 
Atkyns's Reports, viz. ex parte Butler, atlignee of Richardſon, and ex parte 
Plummer, that the Jandiord could only come in as a common creditor. 
That che puſſage in Mr. juttice Blackitone's Commentaries (a Black. 437) 
was a mittake, He ſaid, it the legiſlature had intended to prefer the 
landlord, they would have done ſo, as they do in the inſolvent debtors 
acts. (Lid. alſo Bradyl v. Ball, i Brown Cal. in Chane, 427.) 
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But, otherwiſe, judgments and recognizances, (both which 

7 aredebts of record, and therefore at othertimes have a priority) 

| | and alſo bonds and obligations by deed or ſpecial inſtrument, 
i (Which are called debts by ſpecialty, and are uſually the next 
in order) theſe are all put on a level with debts by mere ſimple 
contract, and all paid pari paſſu o. Nay, ſo far is this matter 
carried, that, by the expreſs proviſion of the ſtatutes ?, debts 
| not due at the time of the dividend made, as bonds or notes of 
hand payable at a future day certain, ſhall be proved and paid 
| equally with the reſt9, allowing a diſcount or drawback in pro- 
portion. And inſurances, and obligations upon bottomry or 

| reſpondentia, bona fide made by the bankrupt, though forfeited 
| after the commiſſion is awarded, ſhall be looked upon in the 
fame light as debts contracted before any act of bankruptcy *. 


Wir eighteen months after the commiſhon iſſued, a | 
ſecond and final dividend ſhall be made, unleſs all the effects 
were exhauſted by the firſt*®. And if any ſurplus remains, | 
after ſelling his eſtates and paying every creditor his full debt, 
it ſhall be reſtored to the bankrupt*. This is a caſe which 
ſometimes happens to men in trade, who involuntarily, or at 
leaſt unwarily commit acts of bankruptcy, by abſconding and 
the like, while their effects are more than ſuihicient to pay 
| their creditors. And, if any ſuſpicious or malevolent credi- 
| tor will take the advantage of ſuch acts, and ſue out a com- 
| miſſion, the bankrupt has no remedy, but muſt quietly ſubmit 
to the effects of his own imprudence; except that, upon ſatiſ- 
faction made to all the creditors, the commiſſion may be „her- 
ſeded u. This caſe may alſo happen, when a knave is deſirous 
of defrauding his creditors, and is compelled by a commiſſion 
to do them that juſtice, which otherwiſe he wanted to evade, 
And therefore, though the uſual rule is, that all intereit on 
debts carrying intereſt ſhall ceaſe from the time of ifluing the 
commiſſion, yet, in cafe of a ſurplus left after payment of 
every debt, ſuch intereſt ſhall again revive, and be charges 
able on the bankrupt ”, or his repreſentatives. 


— 


—— v. 


—— 
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© Stat. 21 Jac. c. 19. s Stat. 5 Geo. II. c. 30. 
P Stat. 7 Geo. I. c. 31. t Stat. 13 Eliz. c. 7. 
Lord Raym. 1549. Stra. 1211. u 2 Ch. Cas. 144. 
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CHAPTER THE THIRT Y- SECOND. 


or TITLE »y TESTAMENT. 
AND ADMINISTRATION. 


HERE yet remain to be examined, in the preſent 
chapter, two other methods of acquiring perſonal 
eſtates, viz. by te/lament and adminiſtration, And theſe 1 
propoſe to conſider in one and the fame view ; they being in 
their nature ſo connected and blended together, as makes it 
impoilible to treat of them diſtinctly, without manifeſt tauto- 
logy and repetition. 


X, XII. Ix the purſuit then of this joint ſubject, J ſhall, 
firit, inquire into the original and antiquity of teſtaments and 
adminiſtrations; ſhail, ſecondly, ſhew who is capable of 
making a laſt will and teitament ; ſhall, thirdly, conſider the 
nature of a teſtament and it's incidents; ſhall, fourthly, ſhew 
what an executor and admimitrator are, and how they are to 
be appointed; and, laſtly, thall ſelect ſome few of the general 
heads of the office and duty of executors and adminiſtrators. 


Firsr, as to the zriginal of teſtaments and adminiſtrations. 
We have more than once obſerved, that when property came 
to be veſted in individuals by the right of occupancy, it be- 
came neceſſary for the peace of ſociety, that this occupancy 
ſhould be continued, not only in the preſent poſſeſſor, but in 
thoſe perſons to whom he ſhould think proper to transfer it z 
which introduced the doctrine and practice of alienations, 
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gifts, and contracts. But theſe precautions would be very 
ſhort and imperfect, if they were confined to the life only of 
the occupier ; for then upon his death all his goods would 
again become common, and create an infinite varieiy of 
ſtrife and confuſion. 'The law of very many ſocieties has 
therefore given to the proprictor a right of continuing his 
property after his death, in ſuch perſons as he ſhall name; 
and, in defect of ſuch appointment or nomination, or where 
no nomination is permitted, the law of every fociety has di- 
rected the goods to be veſted in certain particular indivi- 
duals, excluſive of all other perſons :. The former method 
of acquiring perſonal property, according to the expreſs di- 
rections of the deccaſed, we call a zefament : the latter, which 
is alſo according to the will of the deceaſed, not expreſſed 
indeed but preſumed by the law, we call in England an 
adminifiration ; being the fame which the civil lawyers term 
2 ſucceiſion ab inteflato, and which anſwers to the deſcent or 
inheritance of real eſtates. 


TESTAMENTS are of very high antiquity. We find them 
in uſe among the antient Hebrews ; though I hardly think 
the example uſually given ©, of Abraham's complaining * 
that, unleſs he had ſome children of his body, his ſteward 
Eliezer of Damaſcus would be his heir, is quite conclufive to 
ſhew that he had made him ſo by vill. And indeed a lcarn- 
ed writer © has adduced this very paſſage to prove, that in the 
patriarchal age, on failure of children or kindred, the ſervants 
born under their maſter's roof ſueceeded to the inheritance as 
heirs at law f. But, (to omit what Euſebius and others have 
related of Noah's teſtament, made in 4vri#ing and witneſſed 
under his /eal, whereby he diſpoſed of the whole world 8) I 
apprehend that a much more authentic inſtance of the early 
uſe of teſtaments may be found in the facred writings *, 
wherein Jacob bequeaths to his ſon Joſeph a portion of his in- 


a Puff. L. of N. b. 4. c. 10. e Taylor's elem. civ. law. 57. 


v Lid. B. 4. c. 11. f See pag. 12. 
< Barbeyr. Puff. 4. 10. 4. Godolph. 8 Selden. de ſucc. Ebr. c. 24. 
Orph. Leg. 1. 1. | hk Gen, c. 48. 
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heritance double to that of his brethren : which will we find 
carried into execution many hundred years afterwards, when 
the poſterity of Joſeph were divided into two diſtin tribes, 
thoſe of Ephraim and Manafleh, and had two ſeveral inherit- 
ances aſhgned them ; whereas the deſcendants of cach of the 
other patriarchs formed only one ſingle tribe, and had only 
one lot of inheritance. Solon was the firſt legiſlator that in- 
troduced wills into Athens; but in many other parts of 
Greece they were totally onen . In Rome they 
were unknown, till the laws of the twelve tables were com- 
piled, which firſt gave the right of bequeathing! : and, 
among the northern nations, particularly among the Ger- 
mans , teſtaments were not received. into uſe. And this va- 
riety may ſerve to evince, that the right of making wills, and 
diſpoſing of property after death, is merely a creature of the 
civil ſtate n; which has permitted it in ſome countries, and 
denied it in others: and, even where it is permitted by law, 
it is ſubjected to different formalities and reſtrictions i in al- 
molt every nation under heaven o. 


W1TH us in England this power of bequeathing is co-eval 
with the firſt rudiments of the law : for we have no traces or 
memorials of any time when 1t did not exiſt, Mention is 
made of inteſtacy, in the old law before the conqueſt, as 
being merely accidental ; and the diſtribution of the inteſtate's 
eſtate, after payment of the lord's heriot, is then directed to 
go according to the eſtabliſhed law. * Sive quis incuria, five 
« morte repentina, fuerit inteftatus mort, dominus tamen nul-= 
« lam rerum ſuarum partem ( praeter cam quae jure debetur he 
c reoti nomine) ſibi aſſumito. Verum poſſeſſuones uxori, liberis, 
ce ef cognatione Proxrmisy pro ſuo cuique jure, diſtribuantur P.“ 
But we are not to imagine, that this power of bequeathing 
extended originally to all a man's perſonal eſtate, On the 
contrary, Glanvil will inform us 9, that by the common law, 


i Plutarch. in vita Solon, ; 0 Sp. L. b. 27. c. 1. Vinnivs a1 
k Pott. Antiq. I. 4. C. 15. It. J. 2. tit. 10. | 

I Inft. 2. 22. 1. p LL. Carut. 6. 68. 

m Tacit. de m. Girms 21. 4 is , e. So 
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as it ſtood in the reign of Henry the ſecond, a man's goods 
were to be divided into three equal parts : of which one went 
to his heirs or lineal deſcendants, another to his wife, and 
the third was at his own diſpoſal : or, if he died without a 
wife, he might then difpoſe of one moiety, and the other went 
to his children; and ſo e converſo, if he had no children the 
wife was entitled to one moiety, and he might bequeath the 
other: but, if he died without either wiſe or iſſue, the whole 
was at his own diſpoſal”. The ſhares of the wife and chil- 
dren were called their reaſonable parts; and the writ de ratio 
aabil: parte bonorum was given to recover them *. 


Tarts continued to be the law of the land at the time of 
magna carta, which provides, that the king's debts ſhall firit 
of all be levied, and then the reſidue of the goods ſhall go to 
the executor to perform the will of the deceaſed : and, if no- 
thing be owing to the crown, © omnia catalla cedant defun@s ; 
cc ſalvis uxort ipſius et pueris ſuis rationabilibus partibus fuls'.” 
In the reign of king Edward the third this right of the wife 
and children was {till held to be the univerſal or common 
law; though frequently pleaded as the local cuſtom of 


| Berks, Devon, and other counties“: and fir Henry Finch 


lays it down expreſsly *, in the reign of Charles the firſt, to 
be the general law of the land. But this law is at preſent al- 
tered by imperceptible degrees, and the deceaſed may now by 
will bequeath the whole of his goods and chattels; though 


we cannot trace out when firſt this alteration began. In- 


deed fir Edward Coke is of opinion, that this never was 


r BraQton. J. 2. c. 26. Flet. J. 2. c. 57. 

s F. N. B. 122. 

t 9 Hen. III. c. 18. 

v A widow brought an action of de- 
tinue againſt her huſband's executors, 
uod cum per conſuctudinem totius regni An- 
gliae hactenus uſitatam et apprebatam, ux- 
ores debent et ſolent a tempore, Ec, babere 


ſuam rationabilem partem bonorum marito- 
rum ſuorum : ita widelicet, guid ſi nullos 


babucrint liberos, tunc medietatem; et, fi 
babuerirt, tunc tertiam partem, &c; and 


that her huſband died worth z00,0c6 


marks, without iſſue had between them; 
and thereupon ſhe claimed the moiety. 
Some exceptions were taken to the plead- 
ings, and the fact of the huſband's dying 
without iſſue was denied; but the rule 
of law, as ſtated in the writ, ſeems to 
have been univerſally allowed. (M. 35 
Edo. III. 25.) And a ſimilar caſe oc- 
curs in H. 17 Edo. III. 9. 

W Reg. Brev. 142. Co. Litt. 176. 

X Law. 175. 

2 Inſt, 33s 


the 
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the general law, but only obtained in particular places by 
fpecial cuſtom : and to eſtabliſh that doctrine, he relies on a 
pafage in Bracton, which, in truth, when compared with the 
context, makes directly againſt his opinion. For Bracton * 
lays down the doctrine of the reaſonable part to be the com- 
mon law; but mentions that as a particular exception, which 
fr Edward Coke has haſtily cited for the general rule. And 
Glanvil, magna carta, Fleta, the year-books, Fitzherbert, 
and Finch, do all agree with Bracton, that this right to the 
pars rationabilis was by the common law: which alſo conti- 
nues to this day to be the general law of our ſiſter kingdom 
of Scotland. To which we may add, that, whatever may 
have been the cuſtom of later years in many parts of the 
kingdom, or however it was introduced in derogation of the 


old common law, the antient method continued in uſe in the 


province of York, the principality of Wales, and in the city 
of London, till very modern times: when, in order to favour 
the power of bequeathing, and to reduce the whole kingdom 
to the ſame ſtandard, three ſtatutes have been provided ; the 
one 4 & 5 W. & M. c. 2. explained by 2 and 3 Ann. c. 5. 
for the province of York ; another 7 & 8 W. III. c. 38. for 
Wales; and a third, 11 Geo. I. c. 18. for London: where- 
by it is enacted, that perſons within thoſe diſtricts, and 

liable to thoſe cuſtoms, may (if they think proper) diſ- 
poſe of all their perſonal eſtates by will ; and the claims of 
the widow, children, and other relations, to the contrary, are 
totally barred. Thus is the old common law now utterly 
aboliſhed throughout all the kingdom of England, and a man 
may deviſe the whole of his chattels as freely, as he formerly 
could his third part or moiety. In diſpoting of which, he 
was bound by the cuſtom of many places (as was ſtated in a 
former chapter) to remember his lord and the church, by 
leaving them his two beſt chattels, which was the original 
of heriots and mortuaries ; and afterwards he was left at his 
own liberty, to bequeath the remainder as he pleaſed. | 


* J. 2. C. 26. 8. 2s * P- 426. 
2 Dalrymp. of ſeud. property. 145» | 
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In caſe a perſon made no diſpoſition of ſuch of his goods 
as were teſtable, whether that were only part or the whole of 
them, he was, and is, faid to die inteſtate z and in ſuch caſes 
it is ſaid, that by the old law the king was entitled to ſciſe 
upon his goods, as the parens patriae, and general truſtee of 
the kingdom *. This prerogative the king continued to ex- 
erciſe for ſome time by his own miniſters of juſtice z and 
probably in the county court, where matters of all kinds 
were determined: and it was granted as a franchiſe to many 
lords of manors, and others, who have to this day a preſcrip- 
tive right to grant adminiſtration to their inteſtate tenants and 
ſuitors, in their own courts baron and other courts, or to 
have their wills there proved, in caſe they made any diſpoſi- 
tion 4. Afterwards the crown, in favour of the church, in- 
veſted the prelates with this branch of the prerogative; which 
was done, ſaith Perkins ©, becauſe it was intended by the 
law, that ſpiritual men are of better conſcience than laymen, 
and that they had more knowlege what things would conduce 
to the benefit of the ſoul of the deceaſed. Ihe goods therefore 
of inteſtates were given to the ordinary by the crown; and he 
might ſeiſe them, and keep them without waſting, and alſo 
might give, aliene, or fell them at his will, and diſpoſe of the 
money in ps uſes : and, if he did otherwiſe, he broke the 
confidence which the law repoſed in him . So that properly 
the whole intereſt and power, which were granted to the or- 
dinary, were only thoſe of being the king's almoner within 
his dioceſe ; in truſt to diſtribute the inteſtate's goods in cha- 
rity to the poor, or in ſuch ſuperſtitious uſes as the miſtaken 
zeal of the times had denominated pious ?. And, as he had 
thus the diſpoſition of inteſtates' effects, the probate of wills of 
courſe followed: for it was thought juſt and natural, that the 
will of the deceaſed ſhould be proved to the ſatisfaction of the 
prelate, whoſe right of diſtributing his chattels for the good 
of his ſoul was effectually ſuperſeded thereby. 


c 9 Rep. 38. f Finch. Law. 173 174. 
d JE. d. 37. & Plowd. 277. 
ce 8. 486. 
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Tx goods of the inteſtate being thus veſted in the ordi- 
nary upon the moſt folemn and conſcientious truſt, the reve- 
rend prelates were therefore not accountable to any, but to 
God and themſelves, for their conduct >. But even in Fle- 
ta's time it was complained i, quod ordinarii, hujuſmodi bong 
c nomine ecclgſiae occupantes, nullam vel ſaltem indebitam faciunt 
« diſtributionem.” And to what a length of iniquity this 
abuſe was carried, moſt evidently appears from a gloſs of pope 
Innocent IV *, written about the year 1250; wherein he 
lays it down for eſtabliſhed canon law, that © i Britannia 
&« zertia pars bonorum decedentium ab inteſtato in opus eccleſiae et 
« pauperum diſpenſanda eff.” Thus the popith clergy took 
to themſelves ! (under the name of the church and poor) the 
whole reſidue of the deceaſed's eſtate, after the partes rationa- 
biles, or two thirds, of the wife and children were deducted; 
without paying even his lawful debts, or other charges there- 
on. For which reaſon it was enacted by the ſtatute of Weſtm. 
2. ® that the ordinary ſhall be bound to pay the debts of the 
inteſtate ſo far as his goods will extend, in the fame manner 
that executors were bound in cafe the deceaſed had left a 
will: a uſe more truly pious, than any requiem, or maſs for 
his ſoul. This was the firſt check given to that exorbitant 
power, which the law had entruſted with ordinaries. But, 
though they were now made liable to the creditors of the in- 
teſtate for their juſt and lawful demands: yet the refduwm, 
after payment of debts, remained {till in their hands, to be 
applied to whatever purpoſes the conſcience of the ordinary 
ſhould approve. The flagrant abuſes of which power oc- 
caſioned the legiſlature again to interpoſe, in order to pre- 
vent the ordinaries from keeping any longer the admini- 
ſtration in their own hands, or thoſe of their immediate de- 


h Plowd. 277. 

+ J. 2. b. 37. 10. 

k in Decretal. I. 5. t. 3. c. 42. 

1 The proportion given to the prieſt, 
and to other pious uſes, was different in 
different countries, In the arehdeacon- 


I 


ry of Richmond in Yorkſhire, this pro- 


portion was ſettled by a papal bulle, 
A. D. 1254. (Regift. bororis de Richm. 
101.) and was obſerved till aboliſhed by 
tlie ſtatute 26 Hen. VIII. c. 15. 

m 13 Edw. I. c. 19. 
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pendents : and therefore the ſtatute 31 Edw. III. c. 11. pro- 
vides, that, in caſe of inteſtacy, the ordinary ſhall depute the 
.neareſt and moſt lawful friends of the deceaſed to adminiſter 
His goods; which adminiſtrators are put upon the ſame foot. 
ing, with regard to ſuits and to accounting, as executors ap- 
pointed by will. This is the original of adminiſtrators, as 
they at preſent ſtand ; who are only the officers of the ordinary, 
appointed by him in purſuance of this ſtatute, which ſin- 
gles out the next and mot lazwful friend of the inteſtate z who 
is interpreted n to be the next of blood that is under no legal 
diſabilities. The ſtatute 21 Hen. VIII. c. 5. enlarges a little 
more the power of the eccleſiaſtical judge; and permits him 
to grant adminiſtration either to the widow, or the next of kin, 


or to both of them, at his own diſcretion ; and where two or 


more perſons are in the ſame degree of kindred, gives the 
ordinary his election to accept whichever he pleaſes. 


Ur this footing ſtands the general law of adminiſtrations 
at this day. I ſhall, in the farther progreſs of this chapter, 
mention a few more particulars, with regard to who may, and 
who may not, be adminiſtrator z. and what he is bound to do 
when he has taken this charge upon him : what has been hi- 
therto remarked only ſerving to thew the original and gradual 
progreſs of teſtaments and adminiſtrations 3 in what manner 
the latter was fir{t of all veſted in the biſhops by the royal in- 
dulgence ; and how it was afterwards, by authority of par- 
liament, taken from them in eſfect, by obliging them to 
commit all their power to particular perſons nominated ex- 


preſsly by the law. 


I PROCEED now, ſecondly, to inquire who may, or may 
not, make a teſtament ; or what perſons are abſolutely obliged 
by law to die inteſtate. And this law ® is entirely prohibitory; 
for, regularly, every perſon hath full power and liberty to 
make a will, that is not under ſome ſpecial prohibition by 
law or cuſtom : which prohibitions are principally upon three 


n g Rep. 39. | v Gocolph. Orph, Leg. p. 1. c. 7. 


accounts; 
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accounts; for want of ſufficient diſcretion; for want of 
ſulſicient liberty and free will; and on account of their e 
criminal conduct. 17510 


1. IN the firſt ſpecies are to be reckoned infants, under 
the age of fourteen if males, and twelve if females ; which 
is the rule of the civil law?. For, though ſome of our 
common lawyers have held that an infant of any age (even 
four years old) might make a teſtament , and others have 
denied that under eighteen he is capable tt, yet as the eccleſi- 
aſtical court is the judge of every teſtator's capacity, this 
caſe muſt be governed by the rules of the eccleſiaſtical law. 
So that no objection can be admitted to the will of an infant 
of fourteen, merely for want of age : but, if the teſtator was 
not of ſuſſicient diſcretion, whether at the age of fourteen or ; e 
four and twenty, that will overthrow his teſtament. Mad- 145 
men, or otherwiſe non compotes, idiots or natural fools, per- FRE 
ſons grown childiſh by reaſon of old age or diſtemper, ſuch i (i Ve 
2s have their ſenſes beſotted with drunkenneſs—all theſe are . 
incapable, by reaſon of mental diſability, to make any will 15 
ſo long as ſuch diſability laſts. To this claſs alſo may be | . 
referred ſuch perſons as are born deaf, blind, and dumb; who, % 
as they have always wanted the common inlets of under- | 
ſtanding, are incapable of having amm teflandi, and their 
teſtaments are therefore void. 


— 2 — — — — > 
— — 
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2. SUCH perſons, as are inteſtable for want of liberty or 00 . 
freedom of will, arc by the civil law of various kinds; as | 

priſoners, captives, and the like *. But the law of England 
does not make ſuch perſons abſolutely inteſtable; but only 0 
leaves it to tlie diſcretion of the court to judge, upon the | 4 
conſideration of their particular circumſtances of dureſs, e 
whether or no ſuch perſons could be ſuppoſed to have liber 
animum teſtandi. And, with regard to feme-coverts, our 
law differs ſtill more materially from the civil. Among the 
Romans there was no diſtinction ; a married woman was as 
capable of bequeathing as a feme-fole *, But with us a 


p Godolph. p. 1. c 8. Wentw. 212, Co. Litt. 89. | 
2 Vern. 104. 469. Gilb. Rep. 74. 5 Godolph. p. I. c. 9. 1992 4 
Vor. II. 11 married 7 l 
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married woman is not only utterly incapable of deviſing /ands, 
being excepted out of the ſtatute of wills, 34 & 35 Hen. VIII. 
c. 5. but alſo ſhe is incapable of making a teſtament of chat- 
tele, without the licence of her huſband. For all her per- 
ſonal chattels are abſolutely his; and he may diſpoſe of 
her chattels real, or ſhall have them to himſelf if he ſurvives 
her: it would be therefore extremely inconſiſtent, to give her 
a power of defeating that proviſion of the law, by bequeathing 
thoſe chattels to another . Yet by her huſband's licence ſhe 
may make a teſtament *; and the huſband, upon marriage, 
frequently covenants with her friends to allow her that 
licence: but ſuch licence is more properly his aſſent ; ſor, 
unleſs it be given to the particular will in queſtion, it will 
not be a complete teſtament, even though the huſband be- 
forehand hath given her permiſſion to make a will. Yet it 
ſhall be ſufficient to repel the huſband from his general right 
of adminiſtering his wite's effects; and adminiſtration ſhall be 
granted to her appointee, with ſuch teſtamentary paper an- 
nexed x. 50 that in reality the woman makes no will at all, 
but only ſomething like a will“; operating in the nature of 


an appointment, the execution of which the huſband by his 


bond, agreement, or covenant, is bound to allow. A diſ- 
tinction ſimilar to which we meet with in the civil law. 
For, though a fon who was in pote/tate parentis could not by 
any means make a formal and legal teſtament, even though his 
farher 1 it *, yet he might, with the like permiſſion 
of his father, a what was called a donatis mortis cauſa ®, 
The queen confort is an exception to this general rule, for 

ſue may pry of her chattels by will, without the conſent 
of her lord“: and any feme-covert may make her will of 
goods, hich a re in her poſſeſſion in anten droit, as executrix 
or adminiſtratrix; for theſe can never be the property 1 

huſband © : and, if the has any pinmoney or ſeparate mainte- 

nance, it is faid the may diſpoſe of her favings thercout by 


4 Rep. 51. y Ero. Car. 376. 1 Mad. 211. 
*. Ur & . d. To E. 7. 2 4 'fo 28.1 45 . ; 
* BO. Ab. ttt. deni 34. tra, 89 1. 4 i '® 30s 6. 255 
* TLe KI . Df 4001 ths Ls j 3 G £0. b 'S 5o. Litt. the 33. 
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teſtament, without the control of her huſband 4. But, if a 
feme-ſole makes her will, and afterwards marries, ſuch ſub- 
ſequent marriage is eſteemed a reyocation in law, and entirc- 
ly vacates the will ©. 


3. PRRSONs incapable of making teſtaments, on account 
of their criminal conduct, are in the firſt place all traitors 
and felons, from the time of conviction; for then their goods 
and chattels are no longer at their own diſpoſal, but forfeited 
to the king. Neither can a felo de ſe make a will of goods 
and chattels, for they are forfeited by the act and manner of 
his death; but he may make a devife of his lands, for they 
are not ſubjected to any forfeiture f. Outlaws alſo, though 
it be but for debt, are incapable of making a will, ſo long as 
the outlawry ſubſiſts, for their goods and chattels are forfeited 
during that time 5. As for perſons guilty of other crimes, 
ſhort of felony, who are by the civil law precluded from 
making teſtaments, (as uſurers, libellers, and others of a 
worſe ſtamp) by the common law their teſtaments may be 
good b. And in general the rule is, and has been ſo at leaſt 
ever ſince Glanvil's time i, uod libert fit cupuſcungue ullima 
voluntas. 


LEr us next, thirdly, conſider what this laſt will and teſ- 15 
tament is, which almoſt every one is tlius at liberty to make; a 1 
or, what are the nature and incidents of a teſtament. Teſta- ; | el 

| ments both Juſtinian! and fir Edward Coke k agree to be 0 f y 
ſo called, becauſe. they are ze/?2tio mentis: an etymon, which e 

| ſeems to ſavour too much of the conceit; it being plainly a Fl 
t ſubſtantive derived from the verb ri, in like manner as 7 wy 
1 ramentum, incrementum, and others, from other verbs. The e 
* definition of the old Roman lawyers is much better than their | | 
E etymology z © oeluntatis n:ſerae juſia ſententia de co, quod quis | 0 10 i 
2 te pg mortem ſuam fleri velit u which may be thus rendered | 10 [1% 
Jv into Engliſh, “ the legal declaration of a man's intentions, 1 
cc which he wills to be performed after his death.” It is call- | 19 


d Prec. Chan. 44. F | | 
e 4 Rep. 60. 2 P. Was. 624. i Teſt. 2. 10. 11 
f Piowd. 261. E IInſt. 111. 322. 
£ Fitz. Ahr. t. d:jcent. 16. I FF. 22. 1. bs 

h Godolph. p. 1. 4. 12. 
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ed ſententia to denote the circumſpection and prudence with 
which it is ſuppoſed to be made: it is voluntatis nqſtrae 
ſententia, becauſe it's eſſicacy depends on it's declaring the 
teſtator's intention, whence in England it is emphatically 
ſtiled his 20%/] : it is juſta ſententia ; that is, drawn, atteſted, 
and publiſhed with all due ſolemnities and forms of law: it 
is de eo, quod quis poſt mortem ſuam fieri velit, becauſe a teſta- 
ment is of no force till after the death of the teſtator. 


TRxsE teſtaments are divided into two ſorts ; «written, and 
verbal or nuncupative ; of which the former is committed to 
writing, the latter depends merely upon oral evidence, being 
declared by the teſtator 77 extremis before a ſufficient number 
of witneſſes, and afterwards reduced to writing. A codicil, 
. codicillus, a little book or writing, is a ſupplement to a will; 
or an addition made by the teſtator, and annexed to, and to 
be taken as part of, a teſtament : being for it's explanation, 
or alteration, or to make ſome addition to, or elſe ſome ſub- 
traction from, the former difpofitions of the teſtator m. This 
may alſo be either written or nuncupative. | 


Bur, as nuncupative wills and codicils, (which were for- 
merly more in uſe than at preſent, when the art of writing is 
become more univerſal) are liable to great impoſitions and 
may occahon many perjuries, the ſtatute of frauds, 29 Car. II. 
c. 3. hath laid them under many reſtrictions ; except when 
made by mariners at ſea, and ſoldiers in aCtual ſervice. As 
to all other perſons, it enacts; 1. That no written will ſhall 
be revoked or altered by a ſubſec gent nuncupative one, ex- 
cept the ſame be in the lifetime of the teſtator reduced to 
writing, and read over to him, and approved; and unleſs the 
fame be proved to have been ſo done by the oaths of three 
witneſſes at the leaſt z who, by ſtatute 4 & 5 Ann. c. 16. mult 
be ſuch as are admiſſible upon trials at common law. 2. That 
no nuncupative will ſhall in any wiſe be good, where the eſtate 
bequeathed exceeds 3o/; unleſs proved by three ſuch wit- 
nefles, preſent at the making thereof, (the Roman law re- 
quiring ſeven *) and unleſs they or ſome of them were ſpe- 


w Godolph. p. 1. c. 1. §. 3. ® Inf8. 5 10. 4. 
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cially required to bear witneſs thereto by the teſtator himſelf; 
and unleſs it was made in his laſt ſickneſs, in his own habita- 
tion or dwelling-houſe, or where he had been previouſly reſi- 
dent ten days at the leaſt, except he be ſurprized with ſickneſs 
on a journey, or from home, and dies without returning to 
his dwelling. 3. That no nuncupative will ſhall be proved 
by the witneſſes after ſix months from the making, unleſs it 
were put in writing within ſix days. Nor ſhall it be proved 
till fourteen days after the death of the teſtator, nor till proceſs 
hath firſt iſſued to call in the widow, or next of kin, to conteſt 
it, if they think proper. Thus hath the legiſlature provided 
againſt any frauds in ſetting up nuncupative wills, by ſo nu- 
merous a train of requiſites, that the thing itſelf has fallen in- 
to diſuſe; and is hardly ever heard of, but in the only inſtance 
where favour ought to be ſhewn to it, when the teſtator is 
ſurprized by ſudden and violent ſickneſs. The teſtamentary 
words muſt be ſpoken with an intent to bequeath, not any 
looſe idle diſcourſe in his illneſs ; for he mult require the by- 
ſtanders to bear witneſs of ſuch his intention : the will muſt be 
made at home, or among his family or friends, unleſs by un- 
avoidable accident; to prevent impoſitions from ſtrangers : it 
mult be in his 44% ſickneſs ; for, if he recovers, he may alter 
his diſpoſitions, and has time to make a written will: it muſt 
not be proved at too long a diſtance from the teſtator's death, 
leſt the words ſhould eſcape the memory of the witneſſes ; nor 
yet too haſtily and without notice, leſt the family cf the teſ- 
tator ſhould be put to inconvenience, or ſurprized. 


As to written wills, they need not any witneſs of their 
publication. I ſpeak not here of deviſes of lands, which are 
quite of a different nature ; being conveyances by ſtatute, 
unknown to the feodal or common law, and not under the 
ſame juriſdiction as perſonal teſtaments. But a teſtament of 
chattels, written in the teſtator's own hand, though it has 
neither his name nor ſeal to it, nor witneſſes pretent at it's 
publication, is good; provided ſufficient proof can be had that 
it is his hand-writing ®. And though written in another 


o Godolph. p. 1. c. 21. Gilb. Rep. 260. 
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man's hand, and never ſigned by the teſtator, yet if proved 
to be according to his inſtructions and approved by him, it 
| hath been held a good teſtament of the perſonal eſtate v. Yet 
it is the ſafer and more prudent way, and leaves lefs in the 
breaſt of the eccleſiaſtical judge, if it be ſigned or ſealed by 
the teſtator, and publiſhed in the preſence of witneſſes: which 
laſt was always required in the time of Bracton ; or, rather, 
he in this reſpect has implicitly copied the rule of the civil law. 


No teſtament is of any effect till after the death of ” | 
teſtator. Nam 6m7e teſlamentum morte conſummatum eſt : 
& woluntas teftatoris eft ambuletor'a uſque ad mortem . a 
therefore, if there be many teſtaments, the laſt overthrows 
all the former * ; but the republication of a former will re- 
yokes one of a later date, and eſtabliſhes the firſt again *, 


HENCE it follows, that teſtaments may be avoided three 
ways: 1, If made by a perſon labouring under any of the 
incapacities before- mentioned: 2. By making another teſta- 
ment of a later date: and, 3. By cancelling or revoking it, 
For, though I make a laſt will and teſtament irrevocable in 
the ſtrongeſt words, yet I am at liberty to revoke it: becauſe 
my oven 22 or words, cannot alter the diſpoſition of law, ſo 
as to make that irrevocable, which is in it's own nature revo- 
cable v. For this, ſaith lord Bacon , would be for a man to 
deprive | himſelf of that, which of all kay things is moſt in- 
cident to human condition ; and that is, alteration or repent- 
ance, It hath alſo been held, that, without an expreſs revo- 
cation, if a man, who hath made his will, aſterwards 
marries and hath a child, this is a preſumptive or implied 
reyocation of his former will, which he made in his ſtate of 
celibacy x. The Romans were alſo wont to ſet aſide teſta- 
ments as being ingſßeigſa, deſicient in natural duty, if they 
diſinherited or totally paſſed by (without aſſigning a true and 
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ſuſficient reaſon ?) any of the children of the teſtator 2. But 
if the child had any legacy, though ever ſo ſmall, it was a 
proof that the teſtator had not loſt his memory or his reaſon, 
which otherwiſe the law preſumed ; but was then ſuppoſed to 
have acted thus for ſome ſubſtantial cauſe : and in ſuch caſe 
no querela inefficizf teflamenti was allowed. Hence probably 
has ariſen that groundleſs vulgar error, of the neceſſity of 
leaving the heir a ſhilling or ſome other expreſs legacy, in 
order to diſinherit him effectually : whereas the law of Eng- 
land makes no ſuch conſtrained ſuppoſitions of forgetfulneſs 
or inſanity ; and therefore, though the heir or next of kin be 
totally omitted, it admits no ute, ingicizfr, to ſet aſide 
ſuch a teſtament. ; 


WE are next to confider, fourthly, what is an executor, 
and what an adminiſtrator; and how they are both to be 
appointed. 


Ax executor is he to whom another man commits by will 
the execution of that his laſt will and teſtament. And all 
perſons are capable of being executors, that are capable of 
making wills, and many others beſides ; as feme-coverts, and 
infants : nay, even infants unborn, or  ventre ſe mere, may 
be made executors *®. But no infant can act as ſuch till the 
age of ſeventeen years; till which time adminiſtration muſt 
be granted to ſome other, durante minore acetate ®. In like 
manner as it may be granted durante abſentia, or pendente lite, 
when the executor is out of the realm ©, or when a ſuit is com- 
menced in the eccleſiaſtical court touching the validity of the 
will“. This appointment of an executor is eſſential to the 
making of a wille: and it may be performed cither by ex- 
preſs words, or ſuch as ſtrongly imply the ſame. Bur if the 
teſtator makes an incomplete will, without naming any execu- 
tors, or if he names incapable perſons, or it the executors 
named refuſc to act; in any of theſe caſes, the ordinary mull 


y See book I. ch. 16. c 1 Lutw. 342. 
2 Inſt. 2. 18. 1. | d 2 P. Wms. 580, 590. + 
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grant adminiſtration cum teftaments auneno to ſome other per- 
ſon; and then the duty of the admimiſtrator, as alſo when 
he is conſtituted only durante minore aetate, c. of another, 
is very little diſſerent from that of an executor. And this 
was law ſo early as the reign of Henry II; when Glanyil s 
informs us, that © 7amentt executores efſe debent ii, quos teſta- 
cc tor ad hoc elegerit, et quibus curam ipſe commiſerit : ſi vers 
c teftator nullos ad hoc nominaverit, pofſunt * et con- 
« ſanguinei ipfius de functi ad id faciendum ſe ingerere.” 


Bur if the deceaſed died wholly inteſtate, without making 
either will or exccutors, then general letters of adminiſtration 
muſt be granted by the ordinary to ſuch adminiſtrator as 
the ſtatutes of Edward the third and Henry the eighth, 
before-mentioned, direct. In conſequence of which we may 
obſerve; 1. That the ordinary is compellable to grant admi- 
niſtration of the goods and chattels of the wife, to the huſ- 
band, or his repreſentatives b: and of the huſband's effects, 
to the widow, or next of kin ; but he may grant it to either, 
or both, at his diſcretion . 2. That, among the kindred, 
thoſe are to be preferred that are the neareſt in degree to 
the inteſtate ; but, of perſons in equal degree, the ordinary 
may take which he pleaſes *. 3. That this nearneſs or pro- 
pinquity of degree ſhall be reckoned according to the com- 
putation of the civilians! ; and not of the canoniſts, which 
the law of England adopts in the deſcent of real eſtates n: 
becauſe in the civil computation the inteſtate himſelf is the 
terminus, a quo the ſeveral degrees are numbered; and not. 
the common anceſtor, according to the rule of the canoniſts. 
And therefore in the firſt place the children, or (on failure 
of chiidren) the parents of the deceaſed, are entitled to the 
adminiſtration : both which are indeed in the firit degree 
but with us © the children are allowed the preference“. Then 


follow 
f 1 Roll. Abr. 907. Conib. 20. Prec. Chanc. 593. 
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follow brothers ?, grandfathers a, uncles or nephews *, (and 
the females of each claſs reſpectively) and laſtly couſins. 
4. The half blood is admitted to the adminiſtration as well 
as the whole : for they are of the kindred of the inteſtate, 
and only excluded from inheritances of land upon feodal 
reaſons. . Therefore the brother of the half blood ſhall ex- 
clude the uncle of the whole blood *; and the ordinary may 
grant adminiſtration to the ſiſter of the half, or the brother 
of the whole blood, at his own difcretion t.. 5. If none of 
the kindred will take out adminiſtration, a creditor may, by 
cuſtom, do it. 6. If the executor refuſes, or dies inteſtate, 
the adminiſtration may be granted to the reſiduary legatee, 
in excluſion of the next of kin. 7. And, laſtly, the ordina- 
ry may, in defect of all theſe, commit adminiſtration (as he 
might have done * before the ſtatute of Edward III) to ſuch 
diſcreet perſon as he approves of : or may grant him letters 
ad colligendum bona defluncti, which neither makes him execu- 
tor nor adminiſtrator ; his only buſineſs being to keep the 
goods in his ſafe cuſtody ?, and to do other acts for the be- 
neſit of ſuch as are entitled to the property of the deceaſed 2. 
It a baſtard, who has no kindred, being nullius filius, or any 
one elſe that has no kindred, dies inteſtate, and without 
wife or child, it hath formerly been held“ that the ordinary 
might ſeiſe his goods, and diſpoſe of them in pics uſius. 


But the uſual courſe now is for ſome one to procure letters 


inherit his effects during the life of their and chattels in preference to his pa- 
grandfather; which depends (as we ſhall rents. (Mod. Un. Hiſt. xxix. 28.) 
lee hereaftet) on the ſame principles as p Harris in Nev. 118. c. 2. 

the granting of adminiſtrations. At laſt q Prec. Chanc, 527. 1P., Wms. 41, 
it was agreed at the diet of Arenſberg, r Atk. 455, 

about the middle of the tenth century, s 1 Ventr. 425. 

that the point ſhould be decided by com- t Aleyn. 36. Styl. 74. 

bat. Accordingly, an equal number of u Salk. 38. 
champions being choſen on both ſides, 1 Sid. 281. 1 Ventr. 219. 
thoſe of the children obtained the victo- x Plowd. 278. 

ry; and ſo the law was eſtabliſhed in y Went. ch. 14. 
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patent, or other authority from the king; and then the ordi. 
nary of courſe grants adminiſtration to ſuch appointee of the 


crown. 


TEE intereſt, veſted in the executor by the will of the 
deceaſed, may be continued and kept alive by the will of the 
fame exccutor : ſo that the executor of A's executor is to all 
intents and purpoſes tie executor and repreſentative of A 
himſelf ©; but the executor of A's adminiſtrator, or the ad- 
miniſtrator of A's executor, is not the repreſentative of A. 
For the power of an executor is founded upon the ſpecial 
confidence and actual appointment of the deceaſed ; and ſuch 
executor is therefore allowed to tranſmit that power to ano- 
ther, in whom he has equal confidence: but the adminiſtra. 
tor of A is merely the officer of the ordinary, preſcribed to 
him by act of parliament, in whom the deceaſed has repoſed 
no truſt at all; and therefore, on the death of that officer, 
it reſults back to the ordinary to appoint another. And, 
with regard to the adminiſtrator of A's executor, he has 
clearly no privity or relation to A; being only commiſſioned 
to adminiſter the effects of the inteſtate executor, and not of 
the original teſtator. Wherefore in both theſe caſes, and 
whenever the courſe of repreſentation from executor to exe- 
cutor is interrupted by any one adminiſtration, it is neceſ- 
ſary for the ordinary to commit adminiſtration afreſh, of he 
goods of the deceaſed not adminiſtered by the former exe- 
cutor or adminiſtrator, And this adminiſtrator, de bonis 
non, is the only legal repreſentative of the deceaſed in matters 
of perſonal property *. But he may, as well as an original 
adminiſtrator, have only a limited or ſpecial adminiſtration 
committed to his care, viz. of certain ſpecific effects, ſuch 
as a term of years and the like; the reſt being committed to 


others f. 


b 3 P. Wms. 33. e Styl. 225. 
c Stat. 25 Edw. III. ft. 5. c. 5. f 1 Roll. Abr. 908. Godolph. p. 2: 

1 Leon. 275. c. 30. Salk, 36. 
d Bro. Abr. tit, adminiſtrator. 7. 


HavixG 


Ch. 1 of Tr INGS$, | 507 


HavixG thus ſhewn what is, and who may be, an exe- 
cutor or adminiſtrator, I proceed now, fly and laſtly, to 
inquire into ſome few of the principal points of their office 
and duty. Theſe in general are very much the ſame in both 
executors and adminiſtrators z excepting, hirit, that the exes 
cutor is bound to perform a will, Which an adminiſtrator is 
not, unleſs where a teſtament is annexed to his adminiſtra- 
tion, and then he differs ſtill leſs from an executor : and, ſe- 
condly, that an executor may do many acts before he proves 
the will s, but an adminiſtrator may do nothing till letters 
of adminiitration are iſſued; for the former A s hig power 
from the will and not from the probate b, the latter owes his 
entirely to the appointment of the ordinary. If a ſtranger 
takes upon him to act as executor, without any juſt authority 
(as by mntermeddling with the goods of the decent ed, and 
many other tranſactions *) he is called in law an executor of 
his own wrong, de ſon tort, and is liable to al the trouble of 


an executorſhip, without any of the profits or advantages: 


but merely doing acts of neceſſity or humanity, as locking 


up the goods, or burying the corps of the deceaſed, will not 
amount to ſuch an intermeddling, as will charge a man as 


executor of his own wrong ', Such a one cannot bring an 


action himſelf in right of the deceaſed en, but actions ray 
be brought againit him. And, in all actions by creditors, 
againſt ſuch an oitictous intruder, he ſhall be named an exe- 
cutor, generally“; for the moſt obvious concluſion, which 
ſtrangers can form from his conduct, is that he hath a will 
of the deceaſed, wherein he is named executor, but hath not 
yet taken probate thereof o. He is chargeable with the debts 
of the deceaſed, ſo far as aſſets come to his hands? : and, as 
againſt creditors in general, ſhall be allowed all payments 
made to any other creditor 1 in the fame or a ſuperior degree 9, 
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himſelf only excepted *. And thank, as againſt the right- 
ful executor or adminiſtrator, he cannot plead ſuch payment, 
yet it ſhall be allowed him in mitigation of damages“; un- 
leſs perhaps upon a deficiency of aſſets, whereby the rightful 
executor may be prevented from ſatisfying his own debt *. 
But let us now ſee what are the power and duty of a an 
executor or adminiſtrator. 


1. HE muſt bury the deceaſed in a manner ſuitable to the 
eſtate which he leaves behind him. Neceſſary funeral ex- 
penſes are allowed, previous to all other debts and charges 
but if the executor or adminiſtrator be extravagant, it is a 
ſpecies of devaſtation or waſte of the ſubſtance of the deceaſed, 
and ſhall only be prejudicial to himſelf, and not to the credi- 
tors or legatees of the deceaſed 15 


2¹ Tun executor, or the adminiſtrator durante minore aeta- 
te, or durante abſentia, or cum teflamento annexo, muſt prove 
the wwill of the deceaſed : which is done either in common form, 
which 1s only upon his own oath before the ordinary, or his 
ſurrogate ; or per teſtes, in more folemn form of law, in 
caſe the validity of the will be diſputed 9. When the will is 
ſo proved, the original mult be depoſited in the regiſtry of 
the ordinary; and a copy thereof in parchment is made out 
under the ſeal of the ordinary, and delivered to the executor 
or adminiſtrator, together with a certificate of it's having 
been proved before him : all which together is uſually ſtiled 
the probate. In defect of any will, the perfon entitled to be 
adminiſtrator muſt alſo at this period take out letters of ad- 
miniſtration under the ſeal of the ordinary; whereby an exe- 
cutorial power to collect and adminiſter, that is, difpoſe of the 
goods of the deceaſed, is veſted in him: and he mult, by 
ſtatute 22 & 23 Car. II. c. 10. enter into a bond with ſure- 
ties, faithfully to execute his truſt. If all the goods of the 
deceaſed lie within the ſame juriſdiction, a probate before the 
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ordinary, or an adminiſtration granted by him, are the only 
proper ones : but if the deceaſed had bona notabilia, or chat- 
tels to the value of a hundred fhillings, in two diſtinct dioceſes 
or juriſdictions, then the will muſt be proved, or admini- 
tration taken out, before the metropolitan of the province, 
by way of ſpecial prerogative * ; whence the courts where the 
validity of ſuch wills is tried, and the offices where they are 
regiſtered, are called the prerogative courts, and the preroga- 
tive offices, of the provinces of Canterbury and York. 
Lyndewode, who flouriſhed in the beginning of the fifteenth 
century, and was official to arch-biſhop Chichele, interprets 
theſe hundred ſhillings to ſignify /o/zdos legales; of which he 
tells us ſeventy-two amounted to a pound of gold, which in 
his time was valued at fifty nobles or 16/7. 135. 4d. He there- 
fore computes ] that the hundred ſhillings, which conſtituted 
bona netabilia, were then equal in current money to 231. 
35. Od. This will account for what is ſaid in our antient 
books, that bona notabilia in the dioceſe of London *, and in- 
deed every where elſe *, were of the value of ten pounds by 
compoſition : for, if we purſue the calculations of Lyndewode 
to their full extent, and conſider that a pound of gold is now 
almoſt equal in value to an hundred and fifty nobles, we ſhall 
extend the preſent amount of bona notabilia to nearly 701. But 
the makers of the canons of 1603 underſtood this antient rule 
to be meant of the ſhillings current in the reign of James I, 
and have therefore directed that five pounds ſhall for the fu- 
ture be the ſtandard of bona notabilia, fo as to make the pro- 
bate fall within the archiepiſcopal prerogative. Which pre- 
rogative (properly underſtood) is grounded upon this rea- 
ſonable foundation : that, as the biſhops were themſelves 
originally the adminiſtrators to all inteſtates in their own 
dioceſe, and as the preſent adminiſtrators are in effect no 
other than their officers or ſubſtitutes, it was impoſſible for 
the biſhops, or thoſe who acted under them, to collect any 
goods of the deceaſed, other than ſuch as lay within their 
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own dioceſes, beyond which their epiſcopal authority extends 


not. But it would be extremely troubleſome, if as many 
adminiſtrations were to be granted, as there are dioceſes 
within which the deceaſed had bona notabilia; beſides the 
uncertainty which creditors and legatees would be at, in caſe 
different adminiſtrators were appointed, to aſcertain the fund 
out of which their demands are to be paid. A prerogative is 
therefore very prudently veſted in the metropolitan of each 
province, to make in ſuch caſes one adminiſtration ſerve for 
all. 'This accounts very ſatisfactorily for the reaſon of taking 


out adminiſtration to inteſtates, that have large and diffuſive 


property, in the prerogative court: and the probate of wills 
naturally follows, as was before obſerved, the power of grant- 
ing adminiſtrations ; in order to ſatisfy the ordinary that the 
deceaſed has, in a legal manner, by appointing his own exe- 
cutor, excluded him and his officers from the privilege of 
adminiſtring the effects. 


3. THE executor or adminiſtrator is to make an inventory © 
of all the goods and chattels, whether in poſſeſſion or action, 
of the deceaſed ; which he is to deliver in to the ordinary 
upon oath, if thcreunto lawfully required. 


4. HE is to collect all the goods and chattels ſo inventoried; 
and to that end he has very large powers and intereſts con- 
ferred on him by law ; being the repreſentative/of the de- 
ceaſed ©, and having the ſame property in his/goods as the 
principal had when living, and the ſame remedies to recover 
them. And if there be two or more executors, a ſale or 
releaſe by one of them ſhall be good againſt all the reſt ©; 
but in caſe of adminiſtrators it is otherwiſe f. Whatever is 
ſo recovered, that is of a faleable nature and may be con- 


verted into ready money, is called et in the hands of the 


executor or adminiſtrator s; that is ſufficient or enough 

(from the French af/ez } to make him chargeable to a cre- 

ditor or legatce, fo far as ſuch goods and chattels extend. 
c Stat, 21 Hen, VII. c. 5» f 1 Atk. 460, 
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Whatever aſſets ſo come to his hands he may convert into 
ready money, to anſwer the demands that may be made upon 
him: which is the next thing to be conſidered; for, 


5. THz executor or adminiſtrator muſt pay the debts of 
the deceaſed. In payment of debts he muſt obſerve the rules 
of priority; otherwiſe, on deficiency of aſſets, if he pays 
thoſe of a lower degree firſt, he muſt anſwer thoſe of a higher 
out of his own eſtate. And, firſt, he may pay all fancral 
charges, and the expenſe of proving the will, and the like. 
Secondly, debts due to the king on record or ſpecialty b. 
Thirdly, ſuch debts as are by particular ſtatutes to be pre- 
ferred to all others; as the forfeitures for not burying in 
woollen i, money due upon poors rates &, for letters to the 
polt-oſhce !, and ſome others. Fourthiy, debts of record; 
as judgments (docquetted according to the ſtatute 4 & 5 W. 
& M. c. 20.) ſtatutes, and recognizances n. Fifthly, debts 
due on ſpecial contracts; as for rent (for which the leſſor 
has often a better remedy in his own hands, by diſtreining) 
or upon bonds, covenants, a the like, under ſeal ". 
Laſtly, debts on ſimple contracts, viz. upon notes unſealed, 
and verbal! promiſes. Among theſe ſimple contracts, ſer- 
vants wages are by ſome o with reaſon preferred to any other: 
and ſo ſtood the antient law, according to Bracton® and 
Fleta a, who reckon, among the firit debts to be paid, ſerui- 
tia ſervientium et fliptudlia Fel um. Among debts of equal 
degree, the executor or adminiſtrator is allowed to pay — 
ſelf firſt; by retaining in his hands ſo much as his debt 
amounts to”. But an executor of his own wrong is not 
allowed to retain : for that would tend to encourage eredi- 
tors to ſtrive who ſhould firit take poſſeſſion of the goods of 
the deceaſed ; and would beſides be taking advantage o his 
own wrong, which is contrary to the rule of law. It a 


h 1 And. 129. © 1 Roll, Abr. 927. 

i Stat. 30 Car. II. c. 8. „ 

& Stat. 17 Geo. II. c. 30. q J. 2. c. 56. §. to. 

I Stat. 9 Ann. c. 10. r 10 Mod. 496. See vol. III. p. 18. 
2 4 Rep. 60. Cro. Car. 363. s 5 NCD. 30. 

A Wentw, ch. 12. 
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creditor conſtitutes his debtor his executor, this is a releaſe 
or diſcharge of the debt, whether the executor acts or not; 
provided there be aſſets ſufficient to pay the teſtator's debts: 
for, though this diſcharge of the debt ſhall take place of all 
legacies, yet it were unfair to defraud the teſtator's creditors 
of their juſt debts by a releaſe which is abſolutely voluntary a. 
Alſo, if no ſuit is commenced againſt him, the executor 
may pay any one creditor in equal degree his whole debt, 
though he has nothing left for the reſt: for, without a ſuit 
commenced, the executor has no legal notice of the debt . 


6. Wr the debts are all diſcharged, the /egacies claim 
the next regard; which are to be paid by the executor ſo far 
as his afſets will extend; but he may not give himſelf the 
preference herein, as in the caſe of debts x. 


A LEGACY is a bequeſt, or gift, of goods and chattels 
by teſtament ; and the perſon to whom it was given is {tiled 
the legatee : which every perſon is capable of being, unleſs 
particularly difabled by the common law or ſtatutes, as trai- 
tors, papiſts, and ſome others. This bequeſt transfers an 
inchoate property to the legatee ; but the legacy is not perfect 
without the aſſent of the executor : for if I have a general 
or pecuniary legacy of 1001, or a ſpecific one of a piece of plate, 
I cannot in either caſe take it without the conſent of the 
executor “. For in him all the chattels are veſted; and it is 
his buſineſs firſt of all to ſee whether there is a ſufficient fund 
left to pay the debts of the teſtator : the rule of equity being, 
that a man muſt be juſt, before he is permitted to be gene- 
rous ; or, as Bracton expreſſes the ſenſe of our antient law *, 
&« de bonis defuucti primo deducenda ſunt ea quae ſunt neceſſitatis 
« ef poſtea quae ſunt utilitatis, et ultimo quae ſunt volunta- 
« fig. And in caſe of a deficiency of aſſets, all the general 
legacies mult abate proportionably, in order to pay the debts; 


t Plowd. 184. Salk. 299. x 2 Vern. 434. 2 b. WI s. 25. 
u Salk. 303. 1 Roll. Abr. 921. y Co. Litt. 111. Aleyn. 39. 
w Dyer. 32. 2 Leon, 60. | S J. 2. c. 26. 


but 
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but a ſpeciſic legacy (of a piece of plate, a horſe; or the like) 
is not to abate at all, or allow any thing by way of abate- 
ment, unleſs there be not ſufhcient without it. Upon the 
ſame principle, if the legatces had been paid their legacies, 
they are afterwards bound to refund a ratable part, in caſe 
debts come in, more than ſufficient to exhauſt the refiduunt 
after the legacies paid. And this law is as old as Bracton 
and Fleta, who tell us ©, „% plura {int debita, wel plus lega- 
« tum fuerit, ad quae catalla de n non ſiiſſiciaut, fiat ubique 
« Yefalcatio, excepto regis privilegio. 


IF the legatee dies before the teſtator, the legacy is a loſt 
or lapſed legacy, and ſhall ſink into the rum. And if a 
contingent legacy be left to any one; as her: he attains, or if 
he attains, the age of twenty-one ; and he dies before that 
time; it is a lapſed legacy“. But a legacy to one, % be paid 
when he attains the age of twenty-one years, is a ved le- 
gacy an intereſt which commences in praeſenti, although 
it be /olvendum in fituro : and, if the legatee dies before that 

age, his repreſentatives ſhall reccive it out of the teſtator's 
perſonal eſtate, at the ſame time that it would have become 
payable, in caſe the legatee had lived. This diſtinction is 
borrowed from the civil law; and it's adoption in our courts 
is not ſo much owing to it's intrinſic equity, as to it's having 
been before adopted by the eccleſiaſtical courts. For, fince 
the chancery has a concurrent juriſdiction with them, in re- 
gard to the recovery of legacies, it was reaſonable that there 
ſhould be a conformity in their determinations z and that the 
ſabjeCt ſhould have the fame meaſure of juſtice in whatever 
court he ſued fe But if ſuch legacies be charged upon a real 
eſtate, in both caſes they ſhall lapie for the beneſit of the 


heir ® : for, with regard to deviſes affecting lands, the ec- 


cleſiaſtical court hath no concurrent juriſdiction. And, in 
caſe of a veſted legacy, due immediately, and charged on 
land or money in the funds, which yield an immediate proſit, 


a 2 Vern. 111, | d Dyer. 59. 1 Equ. Caf. abr. 295. 
b id. 205. * Ff-:44. 1, 44 4c 
c Pract. Life c. 26. Flet. . 2. C. 67. f 1 Equ. Caſ. abr. 295. 

§. 11. , 2 2 P. Wus. 601. 
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intereſt ſhall be payable thereon from the teſtator's death; 
but if charged only on the perſonal eſtate, which cannot be 
immediately got in, it ſhall carry intereſt only from the end 
of the year after the death of the teſtator b. 


* 


BEsipks theſe formal legacies, contained in a man's will 
and teſtament, there is alſo permitted another death-bed diſ- 
poſition of property; which is called a donation cauſa mortis. 
And that is, when a perſon in his laſt ſickneſs, apprehending 
his diſſolution near, delivers or cauſes to be delivered to an- 
other the poſſeſſion of any perſonal goods, (under which have 
been included bonds, and bills drawn by the deceaſed upon 
his banker) to keep in caſe of his deceaſe. This gift, if 
the donor dies, needs not the aſſent of his executor : yet it 
ſhall not prevail againſt creditors ; and is accompanied with 
this implied truſt, that, if the donor lives, the property 
thereof ſhall revert to himſelf, being only given in contem- 
plation of death, or Mortis cauſa ', This method of donation 
might have ſubſiſted in a ſtate of nature, being always ac- 
companied with delivery of actual poſſeſſion &; and ſo far 
differs from a teſtamentary diſpoſition : but ſeems to have 
been handed to us from the civil lawyers !, who themſelves 
borrowed it from the Greeks m. 


7. Wurn all the debts and particular legacies are diſ- 
charged, the ſurplus or re/duum mult be paid to the reſiduary 
legatee, if any be appointed by the will; and if there be 
none, it was long a ſettled notion that it devolved to the exe- 
cutor's own ule, by virtue of his executorſhip n. But what- 
ever ground there might have been formerly for this opinion, 
it ſeems now to be underſtood o with this reſtriction ; that 
although where the executor has no legacy at all the re/duum 
ſhall in general be his own, yet wherever there is ſufficient 


uh 2 P. W:. 26, 27. Piraeus; and another by Hercules, in 

i Prec. Chanc. 269. 1. Wm}, 406. che Alceſtes of Euripides, v. 1020. 
$47. 3 P. Wu. 357. n Perkin. 525. 

Kk Law of for feit. 16. Prec. Chine. 323. 1 P. Wu. 7, 


I Inſt. 2. 7. Is F7. . 30 . 6. 544. 2 P. Wm. 338. 3P. Was. 43. 
m There is a very complete donatio 134. Stra. 350. Lawſon v. Lawſon. 
prortis cauſa, in the Odyiley, b. 17. ve Dem. Proc. 2> Apr. 177 7+ 
78. made by Telicmachus to his friend | 
On 
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on the face of a will, (by means of a competent legacy or 
otherwiſe) to imply that the teſtator intended his executor 
ſhould zz have the reſidue, the undeviſed ſurphus of the eſtate 
| ſhall go to the next of kin, the executor then ſtanding upon 
exactly the ſame footing as an adminiftrator : concerning 
whom indeed there formerly was much debate, whether or no 
he could be compelled to make any diſtribution of theinteſtate's 
eſtate. For, though (after the adminiſtration was taken in 
effect from the ordinary, and transferred to the relations of the 
deceaſed) the ſpiritual court endeavoured to compel a diſtri- 
bution, and took bonds of the adminiſtrator for that purpoſe, 
they were prohibited by the temporal courts, and the bonds 
declared void at law d. And the right of the huſband not only 
to adminiſter, but alſo to enjoy excluſively, the effects of his 
deceaſed wife, depends {till on this doctrine of the common 
law : the ſtatute of frauds declaring only, that the ſtatute of 
diſtributions does not extend to this caſe. But now theſe con- 
troverſies are quite at an end; for by the ſtatute 22 & 23 Car. 


II. c. 10. explained by 29 Car. II. c. 30. it is enacted, that 


the ſurpluſage of inteſtates? eſtates, (except of femes covert, 
which are left as at common law *) ſhall, after the expiration 
of one full year from the death of the inteſtate, be diſtributed 
in the following manner. One third ſhall go to the widow of 
the inteſtate, and the reſidue in equal proportions ta his chil- 
dren, or if dead, to their repreſentatives ; that is, their lineal 
deſcendants : if there are no children or legal repreſentatives 
ſubſiſting, then a moiety ſhall go to the widow, and a moiety 
to the next of kindred in equal degree and their repreſenta- 
tives: if no widow, the whole ſhall go to the children: if 
neither widow nor children, the whole ſhall be diſtributed 
among the next of kin in equal degree and their repreſenta- 
tives: but no repreſentatives are admitted, among collaterals, 
farther than the children of the inteſtate's brothers and ſiſ- 
ters *. The next of kindred, here referred to, are to be in- 
veſtigated by the ſame rules of conſanguinity, as thoſe who 
are entitled to letters of adminiſtration ; of whom we have 


p Godolph. p. 2. c. 32. Fa r Stat, 29 Car, II. c. 3. §· 25. 


4 1Lev,233. Cart, 125. 2 P. Was. Raym. 495. Lord Raym. 571. 
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ſufficiently ſpoken :. And therefore by this ſtatute the mo- 
ther, as well as the father, ſucceeded to all the perſonal ef- 
ſects of their children, who died inteſtate and without wife 
or iſſue: in exclufion of the other ſons and daughters, the 
brothers and fiſters of the deceaſed. And ſo the law till re- 
mains with reſpect to the father; but by ſtatute 1 Jac. II. 
c. 17. if the father be dead, and any of the children die in- 
teſtate without wife or iſſue, in the lifetime of the mother, 
ſhe and each of the remaining children, or their repreſenta- 
tives, ſhall divide his effects in equal portions. 


IT is obvious to obſerve, how near a reſemblance this 
ſtatute of diſtribution bears to our antient Engliſh law, 


de rationabili parte bonorum, ſpoken of at the beginning 
of this chapter *; and which fir Edward Coke“ himſelf, 


3 


though he doubted the generality of it's reſtraint on the 
power of deviſing by will, held to be univerſally binding 
(in point of conſcience at leaſt) upon the adminiſtrator 
or executor, in the caſe of either a total or partial inteſ- 
tacy. It alfo bears ſome reſemblance to the Roman law 
of ſucceſſion ab inteflato x: which, and becauſe the act was 
alſo penned by an eminent civitan ?, has occaſioned a notion 
that the parliament of England copied it from the Roman 
praetor : though indeed it is little more than a reſtoration, 
with ſome refinements and regulations, of our old conſtitu- 
tional law; which prevailed as an eſtabliſhed right and cuſ- 
tom from the time of king Canuie downwards, many cen- 
turies before Juſtinian's laws were known or heard of in the 
weſtern parts of Europe. So likewiſe there is another part 
of the ſtatute of diſtributions, where directions are given 
that no child of the inteſtate (except his heir at law) on 
whom he ſettled in his lifetime any eſtate in lands, or pecu- 
parents were dead, all the brethren and 
u pag. 492. fters, together with the repreſentatives 
w 2 Inft. 33. See 1 p. Was. 8. of a brother or ſiſter deceaſed. 3. The 


* The general rule of ſuch ſucceſions next collateral relations in equal degree. 
was this: 1. The children or lineal 4. The huſband or wife of the deceaſed. 


dcſcendants in equal portions. 2. On (HF. 38. 15. 1. Nov. 118. c. I. 2, 3. 


failure of theſe, the parents or lineal 127. c. 1.) 
aſcendants, and with them the brethren Y Sir Waiter W les Lord Raym. 


er ſiſters of the whole blood; or, if the 574, 


t pag. 504. 


niary 
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niary portion, equal to the diſtributive ſhares of the other chil- 
dren, ſhall have any part of the ſurpluſage with their brothers 


and ſiſters z but if the eſtates ſo given them, by way of ad- 


vancement, are not quite equivalent to the other il arcs, the 


children ſo advanced ſhall now have ſo much as will make 


them cqual. This juſt and equitable proviſion hath been alſo 
ſaid to be derived from the collatio bonorum of the imperial law ©: 


which it certainly reſembles in ſome points, though it differs 


widely in others. But it may not be amiſs to obſerve, that, 
with regard to goods and chattels, this is part of the anticnt 
cuſtom of London, of the province of York, and of our ſiſter 
kingdom of Scotland : and, with regard to lands defcending 
in coparcenary, that it hath always been, and {till is, the com- 
mon law of England, under the name of hotchpet *. 


BEeroreE I quit this ſubject, I muſt however acknowlege, 
that the doctrine and limits of repreſentation, laid down in 
the ſtatute of diſtribution, ſeem to have been principally bor- 
rowed from the civil law: whereby it will ſometimes happen, 
that perſonal eſtates are divided per capita, and ſometimes per 

flirpes ; whereas the common law knows no other rule of ſuc- 
ceſſion but that per firpes only b. They are divided per ca- 
pita, to every man an equal ſhare, when all the claimants 
claim 1n their own rights, as in equal degree of kindred, and 
not jure repraeſentationis, in the right of another perſon. As 
if the next of kin be the inteſtate's three brothers, A, B, and 
C; here his effects are divided into three equal portions, and 
diſtributed per capita, one to each : but if one of theſe bro- 
thers, A, had been dead leaving three children, and another, 
B, leaving two; then the diſtribution muſt have been per 
fi in pes; vlg. one third to A's three children, another third to 
B's two children; and the remaining third to C the ſurviving 
brother: yet if C had alſo been d r without iſſue, then A's 

and B's ſive children, being all in equal degree to the inteſ- 


tate, would take in their own rights per capita ; viz. each of 
thein one fifth part ©, 


o 06. $6 b See ch. 14. page 217. 
dee ch. 12. page 191. Prec. Chanc. 54. 
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HE ſtatute of diſtributions expreſsly excepts and reſerves 
the cuſtoms of the city of London, of the province of York, 
and of all other places having peculiar cuſtoms of diſtributing 
inteſtatesꝰ effects. So that, though in thoſe places the re- 
ſtraint of deviſing is removed by the ſtatutes formerly men- 
tioned 4, their antient cuſtoms remain in full force, with 
reſpeCt to the eſtates of inteſtates. I ſhall therefore con- 
clude this chapter, and with it the preſent book, with a few 
remarks on thoſe cuſtoms, _ 


Ix the firſt place we may obſerve, that in the city of Lon- 
don e, and province of York*', as well as in the kingdom of 
Scotland s, and probably alſo in Wales, (concerning which 
there is little to be gathered, but from the ſtatute 7 & 8 W. III. 
c. 38.) the effects of the inteſtate, after payment of his debts, 
are in general divided according to the antient univerſal doc- 
trine of the pars rationabilis, If the deceaſed leaves a widow 
and children, his ſubſtance (deducting for the widow's her ap- 
parel and the furniture of her bed-chamber, which in London 
is called the 2vidoww's chamber ) is divided into three parts; one 
of which belongs to the widow, another to the children, and 
the third to the adminiſtrator : if only a widow, or only chil- 
dren, they ſhall reſpectively, in either caſe, take one moiety, 
and the adminiſtrator the other h; if neither widow nor child, 
the adminiſtrator ſhall have the whole i. And this portion, 
or dead man's part, the adminiſtrator was wont to apply to his 
own uſe *, till the ſtatute 1 Jac. II. c. 17. declared that the fame 
ſhould be ſubje& to the ſtatute of diſtribution. So that if a 
man dies worth 1 800/. perſonal eſtate, leaving a widow and 
two children, this eſtate ſhall be divided into eighteen parts; 
whereof the widow ſhall have eight, ſix by the cuſtom and 
two by the ſtatute; and each of the children five, three by the 
cuſtom and two by the ſtatute : if he leaves a widow and one 
child, ſhe ſhall {till have eight parts, as before; and the child 


d page 493. m x p. Was. 341. Salk. 246. 
e Lord Raym. 1329. i 2 Show. 175. 
f 2 Burn. eccl. law. 746. k 2 Freem. 85, 1 Vert. 133. 


8 bid. 782. 
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| ſhall have ten, fix by the cuſtom and four by the ſtatute : if 
he leaves a widow and no child, the widow ſhall have three 
fourths of the whole, two by the cuſtom and one by the ſta- 
tute; and the remaining fourth ſhall go by the ſtatute to the 
next of kin. It is alſo to be obſerved, that if the wife be pro- 
vided for by a jointure before marriage, in bar of her cuſtom- 
_ ary part, it puts her in a ſtate of non-entity, with regard to 
the cuſtom only!; but ſhe ſhall be entitled to her ſhare of the 
dead man's part under the ſtatute of diſtributions, unleſs bar- 
red by ſpecial agreement”. And if any of the children are 
advanced by the father in his lifetime with any ſum of money 
(not amounting to their full proportionable part) they ſhall 
bring that portion into hotchpot with the reſt of the brothers 
and fiſters, but not with the widow, before they are entitled 
to any benefit under the cuſtom n: but, if they are fully ad- 
vanced, the cuſtom entitles them to no farther dividend e. 


Txvs far in the main the cuſtoms of London and of York 
agree: but, beſides certain other leſs material variations, 
there are two principal points in which they conſiderably 
differ, One is, that in London the ſhare of the children (or 
orphanage part) is not fully veſted in them till the age of 
twenty-one, before which they cannot diſpoſe of it by teſta- 
ment ?: and, if they die under that age, whether ſole or 
married, their ſhare ſhall ſurvive to the other children; but 
after the age of twenty-one, it is free from any orphanage 
cuſtom, and in caſe of inteſtacy, ſhall fall under the ſtatute 
of diſtributions 1. The other, that in the province of York, 
the heir at common law, who inherits any land either in fee 
or in tail, is excluded from any filial portion or reaſonable 
part“. But, notwithſtanding theſe provincial variations, 
the cuſtoms appear to be ſubſtantially one and the ſame. 
And, as a ſimilar policy formerly prevailed in every part of 
the iſland, we may fairly conclude the whole to be of Britith 


1 2 Vern. 665, 3 P. Wis, 16, 

m 1 Vern. 15. 2 Chan. Rep. 252. 

" -2 Freem. 279. 1 Equ. Caſ. abr. 
255 2 Pe Wis, 526. 


o 2 P. Wwms, 32. 

p 2 Vern. 558. 

q Prec. Chanc. 537. 
r 2 Burn. 754. 
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original; or, if derived from the Roman law of ſucceſſions, 
to have been drawn from that fountain much earlier than the 
time of Juitinian, from whoſe conſtitutions in many points 
(particularly in the advantages given to the widow) it very 
conſiderably differs: though it is not improbable that the re- 
ſemblances which yet remain may be owing to the Roman 
uſages; introduced in the time of Claudius Caeſar, who 
eſtabliſhed a colony in Britain to inſtruct the natives in legal 
knowlege *; inculcated and diffuſed by Papinian, who pre- 
fided at York as pragfectus practorio under the emperors Se- 
verus and Caracalla*; and continued by his ſucceſſors till the 
final departure of the Romans in the beginning of the fifth 
century after Chriſt. | 


S Tacits Annal. I. 12, c. 32. t Selden in Fletam. cap. 4. Y+ 3. 


THE END OF THE SECOND BOOK. 


No. I. 
Jetus Carta FEOPAMENTI. 


C JAM T preſentes et futuri, quod ego Willielmus, premiſes, 
Glius Willielmi de Segenho, dedi, conceſſi, et hac pre- 

ſenti carta mea confirmavi, Johanni quondam filio Jo- 

hannis de Saleford, pro quadam ſumma pecunie quam 

michi dedit pre manibus, unam acram terre mee arabilis, ja- 

centem in campo de Saleford, juxta terram quondam Richardi 

de la Mere: Habendam et Tenendam totam predictam acram Habendum, 
terre, cum omnibus ejus pertinentits, prefato Johanni, et here- and Tenen- 
dibus ſuis, et ſuis aſſignatis, de capitalibus dominis feodi : um. 
Beddendo et faciendo annuatim eiſdem dominis capitalibus ſer- Reddendum, 
vitia inde debita et conſueta: Et ego predictus Willielmus, et Warranty. 
heredes mei, et mei aſſignati, totam predictam acram terre, cum 

omnibus ſuis pertinentiis, predicto Johanni de Saleford, et he- 

redibus ſuis, et ſuis aſſignatis, contra omnes gentes warrantiza- 

bimus in perpetuum. In cujus rei teſtimonium huic preſenti Concluſion- 
carte ſigillum meum appoſui: Miis teſtibus, Nigello de Sale- 

ford, Johanne de Seybroke, Radulpho clerico de Saleford, Jo- 

hanne molendario de eadem villa, & aliis. Data apud Saleford 

die Veneris proximo ante feſtum ſancte Margarete virginis, anno 
regni regis EDWARPDI filii regis EDWARDI lexto. 


(L. S.) 
Memozandum, quod die et anno infraſcriptis Livery of 
plena et pacifica ſeiſina acre infraſpecificate, cum ſeiſin en- 
pertinentiis, data et deliberata fuit per infranom1- dorſed. 


natum Willielmum de Segenho infranominato Jo- 
hanni de Saleford, in propriis perſonis ſuis, fecun- 
dum tenorem et effectum carte infraſcripte, in 
preſentia Nigelli de Saleford, Johannis de Sey- 
proke, et aliorum. : 


| Premiſes. 


Parties. 


Confidera- 
tion. 
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N. II. 


A modern Conveyance by LEASE and RELEASE. 


$. 1. LEASE, or BARGAIN and SALE, for a year. 


Tas Indenture, made the third day of September, in 
the twenty-firit year of the reign of our ſovereign lord 
GEORGE the ſecond by the grace of God king of Great Britain, 
France, and Ireland, defender of the faith, and ſo forth, and in 
the year of our Lord one thouſand, ſeven hundred, and forty- 
ſeven, between Abraham Barker of Dale Hall in the county of 
Norfolk, eſquire, and Cecilia his wife, of the one part, and Da- 
vid Edwards of Lincoln's Inn in the county of Middleſex, eſquire, 
and Francis Golding of the city of Norwich, clerk, of the other 
part, witneſſeth; that the ſaid Abraham Barker and Cecilia his 
wife, in conſideration of five ſhillings of lawful money of Great 
Britain to them in hand paid by the ſaid David Edwards and 
Francis Golding at or before the enſealing and delivery of theſe 
preſents, (the receipt whereof is hereby acknowleged,) and for 
other good cauſes and conſiderations them the ſaid Abraham 


| Bargain and Barker and Cecilia his wife hereunto ſpecially moving, Habe 


ſale, 


Parcels, 


bargained and ſold, and by theſe preſents do, and each of them 
doth, bargain and ſell, unto the ſaid David Edwards and Fran- 
cis Golding, their executors, adminiſtrators, and aſſigns, All 
that the capital meſſaage, called Dale Hall in the pariſh of Dale 
in the ſaid county of Norfolk, wherein the ſaid Abraham Barker 
and Cecilia his wife now dwell, and all thoſe their lands in the 
ſaid pariſh of Dale called or known by the name of Wilſon's farm, 
containing by eſtimation five hundred and forty acres, be the 
ſame more or leſs, together with all the ſingular houſes, dove- 
houſes, barns, buildings, ſtables, yards, gardens, orchards, lands, 


tenements, meadows, paſtures, feedings, commons, woods, un- 


Habendum 0 


derwoods, ways, waters, watercourſes, fiſhings, privileges, pro- 
fits, eaſements, commodities, advantages, emoluments, heredi- 
taments, and appurtenances whatſoever to the ſaid capital meſ- 
ſuage and farm belonging or appertaining, or with the ſame uſed 
or enjoyed, or accepted, reputed, taken, or known, as part, 


parcel, or member thereof, or as belonging to the ſame or any 


part thereof; and the reverſion and reverſions, remainder and 
remainders, yearly and other rents, iſſues, and profits thereof, 
and of every part and parcel thereof : To have and to hold the 
ſaid capital meſſuage, lands, tenements, hereditaments, and all 
and ſingular other the premiſes herein before-mentioned or in- 
tended to be bargained and fold, and every part and parcel there- 
of, with their and every of their rights, members, and appur- 

. | tenances, 
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tenances, unto the ſaid David Edwards and Francis Golding, No. II. 
their executors, adminiſtrators, and aſſigns, from the day next!ñ 
before the day of the date of theſe preſents, for and during, 

and unto the full end and term of, one whole year from thence 

next enſuing and fully to be completed and ended: Pielding and R:4dendum, 
paying therefore unto the ſaid Abraham Barker, and Cecilia his 

wife, and their heirs and aſſigns, the yearly rent of one pepper- 

corn at the expiration of the ſaid term, if the ſame ſhall be law- 

fully demanded : To the intent and purpoſe, that by virtue of Intent. 
theſe preſents, and of the ſtatute for transferring uſes into poſ- 

ſeſſion, the ſaid David Edwards and Francis Golding may be in 

the actual poſſeſſion of the premiſes, and be thereby enabled to 

take and accept a grant and releaſe of the freehold, reverſion, 

and inheritance of the ſame premiſes, and of every part and 

parcel thereof, to them, their heirs, and aſſigns; to the uſes 

and upon the truſts, thereof to be declared by another indenture, 

intended to bear date the next day after the day of the date 

hereof. In witneſs whereof the parties to theſe preſents their Concluſion, 
hands and ſeals have ſubſcribed and ſet, the day and year firſt 
abovewritten. | 


Sealed, and delivered, being 


_ firſt duly ſtamped, in the Abraham Barker. (L.S.) 
preſence of Cecilia Barker. (L. S.) 
George Carter. David Edwards. (L. S.) 
(L. S.) 


William Browne. Francis Golding. 


S. 2. Deed of RELEASE. 


This Indenture of five parts, made the fourth day of Sep- Premiſes, 
tember, in the twenty-firſt year of the reign of our ſovereign 
lord GeorGE the ſecond by the grace of God king of Great 
Britain, France, and Ireland, defender of the faith, and fo 
forth, and in the year of our Lord one thouſand, ſeven hundred, 
and forty-ſeven, between Abraham Barker, of Dale Hall in parties. 
the county of Norfolk, eſquire, and Cecilia his wife, of the 
firſt part; David Edwards of Lincoln's Inn in the county of 
Middleſex, eſquire, executor of the laſt will and teſtament of 
Lewis Edwards of Cowbridge in the county of Glamorgan, 
gentleman, his late father, deceaſed, and Francis Golding of 
the city of Norwich, clerk, of the ſecond part ; Charles Browne 
of Enſtone in the county of Oxford, gentleman, and Richard 
Moore of the city of Briſtol, merchant, of the third part; John 
Barker, eſquire, ſon and heir apparent of the ſaid Abraham Bar- 
ker, of the fourth part; and Katherine Edwards, ſpinſter, one 
of the ſiſters of the ſaid David Edwards, of the fifth part. 
Ahereas a marriage is intended, by the permiſſion of God, - 
| i | S 
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No. II. be ſhortly had and ſolemnized between the ſaid John Barker and 
L_——- Katherine Edwards: Now this Indenture witneſſeth, that in 
Recital. conſideration of the ſaid intended marriage, and of the ſum of 
Conſidera- five thouſand pounds, of good and lawful money of Great Bri. 
on. tain, to the ſaid Abraham Barker, (by and with the conſent and 

agreement of the ſaid John Barker, and Katherine Edwards, 
teſtified by their being parties to, and their (ſealing and delivery 
of, theſe preſents,) by the ſaid David Edwards in hand paid at 
or before the enſealing and delivery hereof, being the marriage 
portion of the ſaid Katherine Edwards, bequeathed to her by 
the laſt will and teſtament of the ſaid Lewis Edwards, her late 
father, deceaſed; the receipt and payment whereof the ſaid 
Abraham Barker doth hereby acknowlege, and thereof, and 
of every part and parcel thereof, they the ſaid Abraham Barker, 

John Barker, and Katherine Edwards, do, and each of them 
doth, releaſe, acquit, and diſcharge tae ſaid David Edwards, 
his executors, and adminiſtrators, for ever by theſe preſents : 
and for providing a competent jointure and proviſion of main- 
tenance for the {aid Katherine Edwards, in caſe ſhe ſhall, after 
the ſaid intended marriage had, ſurvive and overlive the ſaid John 
Barker her intended huſband : and for ſettling and aſſuring the 
capital meſſuage, lands, tenements, and hereditaments, herein- 
after mentioned, unto ſych uſes, and upon ſuch trufts, as are 
hereinafter expreſſed and declared: and for and in conſideration 
of the ſum of five ſhillings of lawful money of Great Britain 
to the ſaid Abraham Barker and Cecilia his wife in hand paid 
by the ſaid David Edwards and Francis Golding, and of ten 
ſhillings of like lawful money to them alſo m hand paid by the 
ſaid Charles Browne and Richard More, at or before the enſeal- 
ing and delivery hereof, (the ſeveral receipts whereof are hereby 
reſpectively acknowleged,) they the ſaid Abraham Barker and 
Releaſe. Cecilia his wife, Habe, and cach of them hath, granted, bar- 
gained, fold, releaſed, and confirmed, and by theſe preſents do, 
and each of them doth, grant, bargain, ſell, releaſe, and con- 
firm unto the ſaid David Edwards and Francis Golding, their 
Parcels. heirs and aſſigns, All that the capital meſſuage called Dale Hall, 
in the pariſh of Dale in the ſaid county of Norfolk, wherein 
the ſaid Abraham Barker and Cecilia his wife now dwell, and 
all thoſe their lands in the ſaid parith of Dale called or known 
by the name of Wilſon's farm, containing by eſtimation five 
hundred and forty acres, be the ſame more or leſs, together with 
all and fingular houſes, dovehouſes, barns, buildings, ſtables, 
yards, gardens, orchards, lands, tenements, meadows, paſtures, 
feedings, commons, woods, underwoods, ways, waters, water- 
courſes, fiſhings, privileges, profits, eaſements, commodities, 
advantages, emoluments, hereditaments, and appurtenances 
whatſoever to the ſaid capital meſſuage and farm belonging or 
appertaining, or with the ſame uſed or enjoyed, or accepted, 
reputed, taken, or known, as part, parcel, or member thereot, 
TELL |» 
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er as belonging to the ſame or any part thereof; (all which ſaid Ne. II. 


premiſes are now in the actaal poſſeſſion of the ſaid David Ed 


wards and Francis Golding, by virtue of a bargain and ſale to 1 8. 
rgain an 


them thereof made to the ſaid Abraham Barker and Cecilia his ge 

wife for one whole year, in conſideration of five ſhillings to them 

paid by the ſaid David Edwards and Francis Golding, in and 

by one indenture bearing date the day next before the day of 
the date hereof, and by force of the ſtatute for transferring uſes 

into poſſeſſion;) and the reverſion and reverſions, remainder and 
remainders, yearly and other rents, ifives and profits thereof, 

and every part and parcel thereof, and alſo all the eſtate, right, 

title, intereſt, truſt, property, claim, and demand whatſoever, 

both at law and in equity, of them the ſaid Abraham Barker, 

and Cecilia his wife, in, to, or out of the ſaid capital meſſuage, 

lands, tenements, hereditaments, and premiſes: To have and Lalendau. 
to hold the ſaid capital meſſuage, lands, tcnements, heredi- 
taments, and all and ſingular other the premiſes herein before 
mentioned to be hereby granted and releaſed, with their and 

every of their appurtenances, unto the faid David Edwards and 

Francis Golding, their heirs and aſſigns, to fuck uſes, upon ſach 

truſts, and to and for ſygh intents and purpoles as are hereinafter 
mentioned, expreſſed, and declared, of and concerning the fame : 

that is to ſay, to the uſe and behoof of the ſaid Abraham Bar- To the uſe 
ker, and Cecilia his wife, according to their feveral and re{pec- of the graut- 
tive cſtates and intereſts therein, at the time of, or immedi. %* 1 
ately before, the execution of theſe preſents, until the folem- * 
nization of the ſaid intended marriage: and from and after the Then of the 
ſolemnization thereof, to the uſe and behoof of the ſaid John hufband for 
Barker, for and during the term of his natural life ; without lie, Jon 
impeachment of or for any manner of waite : and from and after wes 
the determination of that eſtate, then to the uſe of the ſaid Da- to truſtees to 
vid Edwards and Francis Golding, and their heirs, daring the preſerve 
life of the ſaid John Barker, upon truſt to ſupport and preſerve © ungent 
the contingent uſes and eſtates hereinafter limited from being *THOmerts* 
defeated and deſtroyed, and for that purpoſe to make entries, or 

bring actions, as the caſe ſhall require; but nevertheleſs to per- 

mit and ſuffer the ſaid John Barker, and his aſſigns, during his 

lite, to receive and tæce the rents and profits thereof, and of 

every part thereof, to and for his and their own uſe and benefit: 
and from and after the deceaſe of the ſaid John Barker, then to Remainder 
the uſe and behoof of the ſaid Katherine Edwards, his intended ©? _ 5 
wife, for and during the term of her natural life, for her join- eee bees 
ture, and in lieu, bar, and ſatisfaction of her dower and thirds in Far of © 
at common law, which ſhe can or may have or claim, ol, in, duwer : 

to, or out of, all, and every, or any, of the lands, tenements, 
and hereditaments, whereof or wherein the ſaid John Barker 
now is, or at any time or times hereafter during the coverture be— 
tween them ſhall be, ſeiſed of any citate of treehold or inherit- 
ance ! 
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No. II. ance: and from and after the deceaſe of the ſaid Katherine Ed. 
L—— | wards, or other ſooner determination of the ſaid eſtate, then to 
Remainder the uſe and behoof of the ſaid Charles Browne and Richard 
to other More, their executors, adminiſtrators, and aſſigns, for and dur. 
prin ge bos ing, and unto the full end and term of, ſive hundred years from 
taſte after thence next enſuing and fully to be complete and ended, without 
mentioned: impeachment of waſte : upon ſuch truſts nevertheleſs, and to and 

for ſuch intents and purpoſes, and under and ſubject to ſuch pro- 
viſoes and agreements, as are hereinafter mentioned, expreſſed, 
Remainder anq . of and concerning the ſame: and from and after 
wthefrſt the end, expiration, or other ſooner determination of the ſaid 
and other . 
ſons of the term of five hundred years, and ſubje& thereunto, to the uſe 
marriage in and behoof of the firſt ſon of the ſaid John Barker on the body 
tail; of the ſaid Katherine Edwards his intended wife to be begotten, 
| and of the heirs of the body of ſuch firſt ſon lawfully iſſuing ; 
and for default of ſuch iſſue, then to the uſe and behocf of the 
ſecond, third, fourth, fifth, ſixth, ſeventh, eighth, ninth, tenth, 
and of all and every other the ſan and ſons of the ſaid John 
Barker on the body of the ſaid Katherine Edwards his intended 
wife to be begotten, ſeverally, ſucceſſively, and in remainder, 
one after another, as they and every of them ſhall be in ſeni- 
ority of age and priority of birth, and of the ſeveral and re- 
ſpective heirs of the body and bodies of all and every ſuch ſon 
and ſons lawfully iſſuing; the elder of ſuch ſons, and the heirs 
of his body iſſuing, being always to be preferred and to take 
before the younger of ſuch ſons, and the heirs of his or their 
| Remainder body or bodies iſſuing: and for default of ſuch iſſue, then to the 
yg — uſe and behoof of all and every the daughter and daughters of 
daughters, the ſaid John Barker on the body of the {aid Katherine Edwards 
as tenants in his intended wife to be begotten, to be equally divided between 
common, in them, (if more than one,) ihare and ſhare alike, as tenants in 
* common and not as joint-tenants, and of the ſeveral and re- 
ſpective heirs of the body and bodies of all and every ſuch 
Remainder daughter and daughters lawfully iſſuing: and for default of ſuch 
5 wi _ iſſue, then to the uſe and behoof of the heirs of the body of 
Rena him the ſaid John Barker lawfully ifſuing : and for default of 
to the huſ. ſuch heirs, then to the uſe and behoof of the ſaid Cecilia, the 
dand's mo- wife of the ſaid Abraham Barker, and of her heirs and aſſigns 
ther in fee. for ever. Ind as to, for, and concerning the term of five hun- 
eee of qred years herein before limited to the ſaid Charles Browne and 
declared; Richard More, their executors, adminiſtrators and aſſigns, as 
aforeſaid, it is hereby declared and agreed by and between all 
the ſaid parties to theſe preſents, that the ſame is ſo limited to 
them upon the truſts, and to and for the intent? and purpoſes, 
and under and ſubject to the proviſoes and agreements, herein- 
after mentioned, expreſſed, and declared, of and concerning 
the ſame : that is to ſay, in caſe there {hall be an eldeſt or on!y 


fon and one or more other child or children of the ſaid John Bar- 
ker, 
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ker, on the body of the ſaid Katherine his intended wife to be No. II. 
begotten, then upon truſt that they the ſaid Charles Browne and! 
Richard More, their executors, adminiſtrators, and aſſigns, by to raiſe por - 
ſale or mortgage of the ſaid term of five hundred years, or by tions for 
ſuch other ways and means as they or the ſurvivor of them, or nge 
the executors or adminiſtrators of ſuch ſurvivor, ſhall think fit, en, 
ſhall and do raiſe and levy, or borrow and take up at intereſt, 

the ſum of four thouſand pounds of lawful money of Great Bri- 

tain, for the portion or portions of ſuch other child and children 

{beſides the eldeſt or only ſon) as aforeſaid, to be equally di- 

vided between them (if more than one) ſhare and ſhare alike ; payable at 
the portion or portions of ſuch of them as ſhall be a ſon or ſons certain 

to be paid at his or their reſpective age or ages of twenty-one times, 
years; and the portion or portions of ſuch of them as ſhall be 

a daughter or daughters to be paid at her or their reſpective age 

or ages of twenty-one years, or day or days of marriage, which 

mall firſt happen. And upon this further truſt, that in the mean with main. 
time and until the ſame portions ſhall become payable as afore- tenance ar 
ſaid, the ſaid Charles Browne and Richard More, their execu- the rate of 
tors, adminiſtrators, and afligns, ſhall and do, by and out of eng 
the rents, iſſues, and profits of the premiſes aforeſaid, raiſe and 

levy ſuch competent yearly ſum and ſums of money for the main- 

tenance and education of ſuch child or children, as ſhall not 

exceed in the whole the intereſt of their reſpective portions after 

the rate of four pounds in the hundred yearly. Provided al- and benefit 
ways, that in caſe any of the ſame children ſhall happen to die of ſurvivor. 
before his, her, or their portions ſhall become payable as afore- . 

ſaid, then the portion or portions of ſuch of them ſo dying ſhall 


go and be paid unto and be equally divided among the ſurvivor 
or ſurvivors of them, when and at ſuch time as the original por- 


tion or portions of ſuch ſurviving child or children ſhall become 

er as aforeſaid. Provided alſo, that in caſe there ſhall if no ſuck 
e no ſuch child or children of the ſaid John Barker on the body child, 

of the ſaid Katherine his intended wife begotten, beſides an eldeſt 

or only ſon; or in caſe all and every ſuch child or children or if all die, 

ſhall happen to die before all or any of their ſaid portions ſhall _ 

become due and payable yas aforeſaid; or in caſe the ſaid por- or if the 

tions, and alſo ſuch maintenance as aforeſaid, ſhall by the ſaid Portions be 

Charles Browne and Richard More, their executors, adminiſtra- 

tors, or aſſigns, be raiſed and levied by any of the ways and 

means in that behalf afore-mentioned ; or in caſe of the fame by or paid, 

ſuch perſon or perſons as ſhall for the time being be next in re- 

verſion or remainder of the ſame premiſes expectant upon the 

ſaid term of five hundred years, ſhall be paid, or well and duly or ſecured by 

ſecured to be paid, according to the true intent and meaning the perſon 

of theſe preſents; then and in any of the ſaid caſes, and at ali bed 1 re- 


: i | mainder 
times thenceforth, the ſaid term of five hundred years, or ſo much he ed 


thereof as ſhall remain unſold or undiſpoſed of for the purpoſes of the term 
aforeſaid, ſhall ceaſe, determine, and be utterly void to all intents to ceate. 
| and 
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Ne. II. and purpoſes, any thing herein contained to the contrary thereof 

N. in any wiſe notwithſtanding. Provided alſo, and it is hereby 
Condition, further declared and agreed by and b Il the ſaid parti 

leo uſes greed by and between all the ſaid parties 

and eſtates to theſe preſents, that in caſe the ſaid Abraham Barker or Ce- 

hereby cilia his wife, at any time during their lives, or the life of the 

granted ſhall ſurvivor of them, with the approbatioa of the ſaid David Ed- 

be void, on yards and Francis Golding, or the ſurvivor of them, or the 
ſettling executors and adminiſtrators of ſuch ſurvivor, ſhall ſettle, convey 

other lands a i b 

of equal and afſure other lands and tenements of an eſtate of inheritance 

value in re- in fee-fimple, in poſſeſſion, in ſome convenient place or places 

compenſe. within the realm of England, of equal or better value than the 

ſaid capital meſſuage, lands, tenements, hereditaments and pre- 

miſes; hereby granted and releaſed, and in lieu and recompenſe 

thereof unto and for ſuch and the like uſes, intents, and pur. 

Poies, and upon ſuch and the like truſts, as the ſaid capital meſ- 

ſuage, lands, tenements, hereditaments, and premiſes are hereby 

ſettled and afſured unto and upon, then and in ſuch caſe, and 

at ail times from thenceforth, all and every the uſe and utes, 

truſt and truſts, eſtate and eſtates herein before limited, ex- 

preſſed, and declared of or concerning the ſame, ſhall ceaſe, 

determine, and be utterly void to all intents and purpoſes ; and 

the ſame capital meſſuage, lands, tenements, hereditaments, 

and premiſes, ſhall from thenceforth remain and be to and for 

the ofily proper uſe and behoof of the ſaid Abraham Barker or 

Cecilia his wife, or the ſurvivor of them, ſo ſetthng, conveying, 

and aſſuring ſuch other lands and tenements as aforeſaid, and of 

his or her heirs and aſſigns for ever: and to and for no other 

uſe, intent, or purpoſe whatſoever ; any thing herein contained 

Covenant to to the contrary thereof in any wiſe notwithſtanding. And, for 

levy a fine. the conſiderations aforeſaid, and for barring all eftates tail, and 

all remainders or reverſions thereupon expectant or depending, 

if any be now ſubiilling and unbarred or ctherwiſe undeter- 

mined, of and in the ſaid capital meſſuage, lands, tenements, 

hereditaments, and premiſes, hereby granted and releaſed, or 

mentioned to be hereby granted and releaſed, or any of them, 

or any part thereof, the {aid Abraham Barker for himſelf and 

the ſaid Cecilia his wife, his and her heirs, executors, and ad- 

miniſtrators, and the ſaid John Barker for himſelf, his heirs, 

executors, and adminiſtrators, do and each of them doth, re- 

ſpectively covenant, promiſe, and grant, to and with the ſaid 

David Edwards and Francis Golding, their heirs, executors, and 

adminiſtrators, by theſe prefents, that they the ſaid Abraham 

Barker and Ceciha his wife, and John Barker, ſhall and will, 

at the coſts and charges of the ſaid Abraham Barker, before 

the end of Michaelmas term next enſuing the date hereof, ac- 

knowlege and levy, before his majeſty's juſtices of the court of 

common pleas at Weſtminſter, one or more fine or fines, /ur cag- 


niznnce de droit, come ceo, ©c. with proclamations according to 
| the 
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the form of the ſtatutes in that caſe made and provided, and the Ne. II. | 
uſual courſe of fines in ſuch cafes accuſtomed, unto the ſaid Pa Wi 
vid Edwards, and his heirs, of the ſaid capital meſſuage, lands, | 
tenements, hereditaments, and premiſes, by ſuch apt and con- 
venient names, quantities, qualities, number of acres, and other 
deſcriptions to aſcertain the fame, as ſhall be thought meet ; 
which ſaid fine or fines, ſo as aforeſaid, or in any other manner [i| 
levied and acknowleged, or to be levied and acknowleged, ſhall 1 
be and enure, and ſhall be adjudged, deemed, conſtrued, and | 
taken, and ſo are and were meant and intended, to be and 
enure, and are hereby declared by all the ſaid parties to theſe 
preſents to be and enure, to the uſe and behoof of the ſaid Da- i 
vid Edwards, and his heirs and aſſigns; to the intent and pur- i | 
pole that the faid David Edwards may, by virtue of the ſaid | 


fine or fines ſo covenanted and agreed to be levied as aforeſaid, 1 
be and become perfect tenant of the freehold of the ſaid capital wer wy Hi. 
meſſuage, lands, tenements, hereditaments, and all other the AP _ 1 
premiſes, to the end that one or more good and perfect common pr accipe, that ft 
recovery or recoveries may be thereof had and ſuffered, in ſuch a recovery : i 


manner as is hereinafter for that purpoſe mentioned. And it is may be 


hereby declared and agreed by and between all the ſaid parties ſuffered; q 

to theſe preſents, that it ſhall and may be lawful to and for the 1000 

ſaid Francis Golding, at the coſts and charges of the ſaid Abra- | 1 

ham Barker, before the end of Michaelmas term next enſuing ot 
: the date hereof, to ſue forth and proſecute out of his majeſty's 1 
| high court of chancery one more writ or writs of entry /ar d Mt 
ſeiſin en le poſt, returnable before his majeſty's juſtices of the 4 
court of common pleas at Weſtminſter, thereby demanding by 1 
' apt and convenient names, quantities, qualities, number of { 
acres, and other deſcriptions, the ſaid capital meſſuage, lands, | 

tenements, hereditaments, and premiſes, againſt the ſaid David 4 

Edwards; to which faid writ, or writs, of entry he the faid a 
, David Edwards ſhall appear gratis, either in his own proper N 
r . perſon, or by his attorney thereto lawfully authorized, and vouch 's 
D over to warranty the ſaid Abraham Barker, and Cecilia his wife, 1 
d and John Barker; who ſhall alſo gratis appear in their proper 1%; 
- perſons, or by their attorney or attorneys, thereto lawfully | (| 
1 authorized, and enter into the warranty, and vouch over to war- th; 
2 ranty the common vouchee of the ſame court; who ſhall alſo 1 
d appear, and after imparlance ſhall make default: ſo as judgment 4 
d ſhall and may be thereupon had and given for the ſaid Francis ii 
n Golding, to recover the ſaid capital meſſuage, lands, tenements, Il 
15 hereditaments, and premiſes, againſt the ſaid David Edwards, if 
e and for him to recover in value againſt the ſaid Abraham Barker, | 14 
5 and Cecilia his wife, and John Barker, and for them to recover I | 
ot in value againſt the ſaid common vouchee, and that execution 1 
. ſhall and may be thereupon awarded and had accordingly, and * 
tg all and every other act and thing be done and executed, ncedful 
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Ne. II. and requiſite for the ſuffering and perfecting of ſuch common 
recovery or recoveries, with vouchers as aforeſaid. And it is 
hereby further declared and agreed by and between all the ſaid 
to enure parties to theſe preſents, that immediately from and after the 
ſuffering and perfecting of the ſaid recovery or recoveries, ſo as 
aforeſaid, or in any other manner, or at any other time or 
times, ſuffered or to be ſuffered, as well theſe preſents and the 
aſſurance hereby made, and the ſaid fine or fines ſo covenanted 
to be levied as aforeſaid, as alſo the ſaid recovery or recoveries, 
and alſo all and every other fine or fines, recovery and reco- 
veries, conveyances, and aſſurances in the law whatſoever here- 
tofore had, made, levied, ſuffered, or executed, or hereafter 
to be had, made, levicd, ſuffered, or executed, of the ſaid ca- 
pital meſſuage, lands, tenements, hereditaments, and premiſes, 
or any of them, or any part thereof by and between the ſaid 
parties to thele preſents or any of them, or whereunto they or 
any of them are or ſhall be parties or privies, ſhalt be and enure, 
and ſhall be adjudged, deemed, conſtrued, and taken, and fo 
are and were meant and intended, to be and enure, and the re- 
coveror or recoverors in the ſaid recovery or recoveries named 
or to be named, and his or their keirs, ſhall ſtand and be ſeiſed 
of the ſaid capital meſſuage, lands, tenements, hereditaments, 
to the pre- and premiſes, and of every part and parcel thereof, to the uſes, 
ceding uſes upon the truſts, and to and for the intents and purpoſes, and 
in this deed. under and ſubject to the proviſoes, limitations, and agreements, 
herein beſore- mentioned, expreſſed, and declared, of and con- 
Other cove- cerning the ſame. Ind the ſaid Abraham Barker, party here- 
Fat, doth hereby for himſelf, his heirs, executors, and admi- 
niſtrators, further covenant, promiſe, grant, and agree, to and 
with the ſaid David Edwards and Francis Golding, their heirs, 
executors, and adminiſtrators, in manner and form following ; 
for quiet en- that is to ſay, that the ſaid capital meſſuage, lands, tenements, 
Joyment; hereditaments, and premiſes, ſhall and may at all times hereafter 
remain, continue, and be, to and for the uſes and purpoſes, 
upon the truits, and under and ſubje& to the proviſoes, limita- 
tions, and agreements, herein before- mentioned, expreſſed, and 
declared, of and concerning the ſame; and ſhall and may be 
peaceably and quietly had, held, and enjoyed according], 
without any lawful let or interruption of or by the ſaid Abraham 
Barker or Cecilia his wife, parties hereunto, his or her heirs or 
aſſigns, or of or by any other perſon or perſons lawfully claim- 
ing or to claim from, by, or under, or in traſt for him, her, 
them, or any of them; or from, by, or under his or her ance!- 
free from tors, or any of them; and ſhall ſo remain, continue and be, 
iccum- free and clear, and freely and clearly acquitted, exonerated, and 
brances z diſcharged, or otherwiſe, by the ſaid Abraham Barker, or Cecilia 
his wife, parties hereunto, his or her heirs, executors, or admi- 


niſtrators, well and ſufficiently ſaved, defended, kept harmleſs, 
and 
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and indemnified of, from, and againſt all former and other gifts, No. II. 
grants, bargains, ſales, leaſes, mortgages, eſtates, titles, trou- 
bles, charges, and incumbrances whatſoever, had, made, done, © 
committed, occaſioned, or ſuffered, or to be had, made, done, 
committed, occaſioned, or ſuffered, by the ſaid Abraham Bar- 
ker, or Cecilia his wife, or by his or her anceſtors, or any of 
them, or by his, her, their, or any of their act, means, aſſent, 
conſent, or procurement: Ind mozeover that he the ſaid Abra- and for fur- 
ham Barker, and Cecilia his wife, parties hereunto, and his 20 
or her heirs, and all other perſons having or lawfully claiming, © 
or which ſhall or may have or lawfully claim, any eltate, right, 
title, truſt, or intereſt, at law or in equity, of, in, to, or out 
of, the ſaid capital meſſnage, lands, tenements, hereditaments, 
and premiſes, or any of them, or any part thereof, by or under 
or in truſt for him, her, them, or any of them, or by or under 
his or her aneeſtors or any of them, ſhall and will from time to 
time, and at all times hereafter, upon every reaſonable requeſt, 
and at the coſts and charges, of the ſaid David Edwards and 
Francis Golding, or either of them, their or either of their 
heirs, executors, or adminiſtrators; make, do, and execute, or 
cauſe to be made, done, and executed, all ſuch further and 
other lawful and reaſonable acts, deeds, conveyances, and aſſur- 
ances in the law whatſoever, for the further, better, more per- 
fect, and abſolute granting, conveying, ſettling, and aſſuring 
of the ſame capital meſſuage, lands, tenements, hereditaments, 
and premiſes, to and for the uſes and purpoſes, upon the truſts, 
and under and ſubject to the proviſoes, limitations, and agree- 
ments herein before mentioned, expreſſed, and declared, of and 
concerning the ſame, as by the ſaid David Edwards and Francis 
Goiding, or either of them, their or either of their heirs, execu- 
tors, or adminiſtrators, or their or any of their counſel learned 
in the law ſhall be rcaſonably adviſed, deviſed, or required: ſo 
as ſuch further aſſurances contain in them no further or other 
warranty or covenants than againſt the perſon or perſons, his, 
her, or their heirs, who ſhall make or do the ſame; and fo as 
the party or parties, who ſhall be requeſted to make ſuch further 
aſſurances, be not compelled or compellable, for making or 
doing thereof, to go and travel above five miles from his, 
her, or their then reſpective dwellings, or places of abode. 
Provided laſtly, and it is hereby further declared and agreed Power of re- 
by and between all the parties to theſe preſents, that it ſhall V0e34one 
and may be lawful to and for the faid Abraham Barker and Ce- 
cilia his wife, John Barker and Katherine his intended wife, 
and David Edwards, at any time or times hereafter, during 
their joint lives, by any writing or writings under their reſpec- 
tive hands and ſeals, and atteſted by two or more credible wit- 
neſſes, to revoke, make. void, alter, or change all and every 
or any the uſe and uſes, eſtate and eſtates, herein and hereby 
| LI 2 before 
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No. II. pefore limited and declared, or mentioned or intended to be li. 
mited and declared, of and in the capital meſſuage, lands, te- 
nements, hereditaments, and premiſes aforeſaid, or of and in 
any part or parcel thereof, and to declare new and other uſes of 
the ſame, or of any part or parcel thereof, any thing herein 
contained to the contrary thereof in any wiſe notwithſtanding. 


Concluſion. In witneſs whereof the parties to theſe preſents their hands and 
jeals have ſubſcribed and ſet, the day and year firſt above written. 


Sealed, and delivered, being Abraham Barker. {(L.S.) 


firſt duly ſtamped, in the Cecilia Barker. (L. S.) 
preſence of David Edwards. (L. S.) 
George Carter. Francis Golding. (L. S.) 
William Browne. Charles Browne. (L. S.) 
Richard More. (L. S.) 

John Barker. (L. S.) 

Katherine Edwards. (L. S.) 
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Ns. III. 


In OBLicaTION, or Box D, - with ConprrioN for 
the Payment of Money. 


KR Ou all men by theſe preſents, that I David Edwards, 
of Lincoln's Inn in the county of Middleſex, eſquire, am 
held and firmly bound to Abraham Parker of Dale-Hall in the 
county of Norfolk, eſquire, in ten thouſand pounds of lawful 
money of Great Britain, to be paid to the ſaid Abraham Bar- 
ker, or his certain attorney, executors, adminiſtrators, or aſ- 
ſigns ; for which payment well and truly to be made, I bind 
myſelf, my heirs, executors, and adminiſtrators, firmly by theſe 
preſents, ſealed with my ſeal. Dated the fourth day of Sep- 


tember in the twenty-firſt year of the reign of our ſovereign 


lord GEORGE the ſecond by the grace of God king of Great 


Britain, France, and Ireland, defender of the faith, and ſo 


forth, and in the year of our Lord one thouſand, ſeven hundred, 
and forty -ſeven. . = | 

The condition of this obligation is ſuch, that if the above- 
bounden David Edwards, his heirs, executors, or adminiftra- 
tors, do and ſhall well and truly pay, or cauſe to be paid, unto 
the above named Abraham Barker, his execntors, adminiſtra- 
tors, or aſſigns, the full ſum of five thouſand pounds of lawful 
Britiſh money, with lawful intereit for the ſame, on the fourth 
day of March next enſuing the date of the above written obli- 
gation, then this obligation ſhall be void and of none effect, or 
{lie ſhall be and remain in full force and virtue. 


Sealed, and delivered, being David Edwards. (L. S.) 
firſt duly ſtamped, in the 
preſence of 
George Carter. 
Wuliam Browne. 
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N. . 
A Fins of Lands ſur Cognizance de Droit, 
come ceo, c. 
§. 1. Writ of Coveuant; or PRAE CIE. 


GEORGE the ſecond, by the grace of God of Great 
Britain, France, and Ireland king, defender of the faith, 


and ſo forth, to the ſheriff of Norfolk, greeting. Command Abra- 


ham Barker, eſquire, and Cecilia his wife, and John Barker, 
eſquire, that juſtly and without delay they perform to David 
Edwards, eſquire, the covenant made between them of two 
meſſuages, two gardens, three hundred acres of land, one hun- 
dred acres of meadow, two hundred acres of paſture, and fifty 
acres of wood, with the appurtenances, in Dale; and unlef; 
they ſhall ſo do, and if the ſaid David ſhall give you ſecurity 
of proſecuting his claim, then ſummon by good ſummoners the 


ſaid Abraham, Cecilia, and John, that they appear before our 


Sheriff's 


veturn. 


Juſtices, at Weſtminſter, from the day of St. Michael in one 
month, to ſhew wherefore they have not done it: and have you 
there the ſummoners, and this writ. Witneſs ourſelf at Weſt— 


minſter the ninth day of October, in the twenty-firſt year of our 


reign. 


Summoners of the 
Pledges of f John Doe. within named A- { John Den. 
proſecution. J Richard Roe, braham, Cecilia, { Richard Fen. 
and John. | 


F. 2. The Licence to agree. 


8 5g David Edwards, eſquire, gives to the lord the 
to wit. king ten marks, for licence to agree with Abra- 
ham Barker, eſquire, of a plea of covenant of two meſtuages, 
two gardens, three hundred acres of land, one hundred acres ot 
meadow, two hundred acres of paſture, and fifty acres of wood, 


with the appurtenances, in Dale. 


$. 3. The Concord. 


And the agreement is ſuch, to wit, that the aforeſaid \vra- 


ham, Cecilia, and John, have accknowleged the aforeſaid tene- 
| Il ment, 
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ments, with the appurtenances, to be the right of him the ſaid No. IV. 
David, as thoſe which the ſaid David hath of the gift of the 


aforeſaid Abraham, Cecilia, and John; and thoſe they have re- 
miſed and quitted claim, from them and their heirs, to the 
aforeſaid David and his heirs for ever. And further, the ſame 
Abraham, Cecilia, and John, have granted, for themſelves and 
their heirs, that they will warrant to the aforeſaid David, and 
his heirs, the aforeſaid tenements, with the appurtenances, 
againſt all men for ever. And for this recognition, remiſe, 
quit-claim, warranty, fine, and agreement, the ſaid David hath 
given to the ſaid Abraham, Cecilia, and John, two hundred 
pounds ſterhng. 


F. 4. The Note, or As grack. 


Nor folk, { Between David Edwards, eſquire, complainant, 


to wit. { and Abraham Barker, eſquire, and Cecilia his wife, 
and John Barker, eſquire, deforciants, of two meſſuages, two 
gardens, three hundred acres of land, one hundred acres of 
meadow, two hundred acres of paſture, and fifty acres of wood, 
with the appurtenances, in Dale, whereupon a plea of cove- 
nant was ſummoned between them: to wit, that the ſaid Abra- 
ham, Cecilia, and John, have acknowleged the aforeſaid tene- 
ments, with the appurtenances, to be the right of him the ſaid 
David, as thoſe which the ſaid David hath of the gift of the 
aforeſaid Abraham, Cecilia, and John; and thoſe they have re- 
miſed and quitted claim, from them and their heirs, to the afore- 
ſaid David and his heirs for ever. And further, the ſame Abra- 
ham, Cecilia, and John, have granted for themſelves, and their 
heirs, that they will warrant. to the aforeſaid David, and his 
heirs, the aforeſaid tenements, with the appurtenances, againſt 
all men for ever. And for this recognition, remiſe, quit-claim, 
warranty, fine, and agreement, the ſaid David hath given to 
the ſaid Abraham, Cecilia, and John, two hundred pounds 
ilerling. 


8. 6. The Foot, Chirograph, or Indentures of the FI E. 


Norfolk, This is the final agreement, made in the court 
to wit. hr the lord the king at Weſtminſter, from the day 

of ſaint Michael in one month, in the twenty-firſt year of the 
reign of the lord GeorGE the ſecond, by the grace of God 
of Great Britain, France, and Ireland, king, defender of the 
faith, and ſo forth, before John Willis, Thomas Abney, Thomas 
Burnet, and Thomas Birch, juſtices, and other faithful ſubjects 
of the lord the king then there preſent, between David Edwards, 
eſquire, complainant, and Abraham Barker, eſquire, and 1 
Cilla 
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N“. IV. cilia his oY and John Barker, eſquire, deforciants, of two 
— meſſuages, two gardens, three hundred acres of land, one hun- 
dred acres of meadow, two hundred acres of paſture, and fifty 
acres of wood, with the appurtenances, in Dale, whereupon a 
plea of coverant was ſummoned between them in the ſaid court 
to wit, that the aforeſaid Abraham, Cecilia, and John, have 
acknowleged the aforeſaid tenements, with the appurtenances, 
to be the Tight of him the ſaid David, as thoſe which the ſaid 
David hath of the gift of the aforeſaid Abraham, Cecilia, and 
John; and thoſe they have remiſed and quitted claim, from 
them and their heirs, to the aforeſaid David and his heirs for 
ever. And further, the ſame Abraham, Cecilia, and John, have 
granted for themſelves and their heirs, that they will warrant 
to the aforeſaid David and his heirs, the aforeſaid tenements, 
with the appurtenances, againſt all men for ever. And for this 
recognition, remiſe, quit-claim, warranty, fine, and agreement, 
the ſaid David hath given to the ſaid Abraham, Cecilia, and. 
John, two hundred pounds ering. 


8.6. We ee erdhrſed upon the FI x E, accordi ing to 
the Statutes. 


The firſt proclamation was made the ſixteenth day of No- 
vember, in the term of ſaint Michael, in the twenty-firſt year of 
the king withinwritten, 

The lecond proclamation was made the worth day of Fe- 
bruary, in the term of faint Hilary, in the twenty-firlt year of 
the king withimvritten. 

The third proclamation was made the thirteenth day of May, 
in the term of Eaſter, in the twenty-firit year of the king within- 
written. 

The kourth proclamation was made the twenty-eighth day of 
June, in the term of the holy Trinity, in the twenty- lecond 
year of the king withinwritten. 
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Ne. V. 
A common Recovery of Lands with * double Voucher. 


F. 1. Writ of Entry ſur Diſſeiſin in the Poſt; or Px AEOIPE. 


GEORG E the ſecond, by the grace of God of Great 
Britain, France, and Ireland king, defender of the faith, 


and ſo forth, to the ſheriff of Norfolk, greeting. Command 


David Edwards, eſquire, that juſtly and without delay he ren- 
der to Francis Golding, clerk, two meſſuages, two gardens, three 
hundred acres of land, one hundred acres of meadow, two hun- 
dred acres of paſture, and fifty acres of wood, with the appur- 
tenances, in Dale, which he claims to be his right and inherit- 
ance, and into which the ſaid David hath not entry, unleſs after 
the difleiſin, which Hugh Hunt thereof unjuſtly, and without 
judgment, hath made to the aforeſaid Francis, within thirty 
years now laſt paſt, as he faith, and whereupon he complains 
that the aforeſaid David deforceth him. And unleſs he ſhall ſo 
do, and if the ſaid Francis ſhall give you ſecurity of proſecuting 
his claim, then ſummon by good ſummoners the ſaid David, 
that he appear before our Juſtices at Weſtminſter on the octave 
of ſaint Martin, to ſhew wherefore he hath not done it: and 
have you there the ſummoners, and this writ. Witneſs ourſelf 
at Weſtminſter, the twenty-ninth day of October, in the twenty- 
firſt year of our reign, | 


Pledges of 12 Doe. Summoners of the eh Den. 
proſecution, j Richard Roe. withinnamed David. 


$. 2. Exemplification of the Recovery Roll. 


GEORGE the ſecond, by the grace of God of Great 

Britain, France, and Ireland king, defender of the faith, and 
ſo forth; to all to whom theſe our preſent letters ſhall come, 
greeting. Know pe, that among the pleas of land enrolled at 
Weltminſter, before fir John Willes, knight, and his fellows, 
our juſtices of the bench, of the term of ſaint Michael, in the 
twenty-firſt year of our reign, upon the fifty-ſecond roll it is 


Sheriff's 
Richard Fen, turn. 


thus contained, Entry returnable on the octave of faint Mar- Return, 


* Note, that if the recovery be had with ſingle voucher, the parts marked 
6 thus“ in F. 2. are omitted, | 


Vor. II, M m ; tin, 


. 
—— - —— — 


_  aPPENDIXL 


Ne. V. tin. Norfolk, to wit : Francis Golding, clerk, in his proper 
A perſon demandeth againſt David Edwards, eſquire, two meſ- 
Demand ſuages, two gardens, three hundred acres of land, one hundred 
N che acres of meadow, two hundred acres of paſture, and fifty acres 
of wood, with the appurtenances, in Dale, as his right and 

inheritance, and into which the ſaid David hath not entry, 
unleſs after the diſſeiſin, which Hugh Hunt thereof unjuſtly, 
and without judgment, hath made to the aforeſaid Francis, with- 

Count. in thirty years now laſt paſt, And whereupon he faith, that he 

himſelf was ſeiſed of the tenements aforeſaid, with the appurte- 
nances, in his demeſne as of fee and right, in time of peace, 
in the time of the lord the king that now 1s, by taking the 

Eſples. profits thereof to the value [* of fix ſhillings and eight pence, 

and more, in rents, corn, and graſs :] and into which [the ſaid 
| David hath not entry, unleſs as aforeſaid :] and thereupon he 

Defence of bringeth ſuit, and good proof.] And the ſaid David in his 
the tenant. proper perſon comes and defendeth his right, when [and where 
Voucher. it thall behove him,] and thereupon voucheth to warranty 
«Warranty. * John Barker, eſquire; who is preſent here in court in his 

proper perſon, and the tenements aforeſaid with the appurte- 
„ nances to him freely warranteth, [and prays that the ſaid 

0 ee Francis may count againſt him.] And hereupon the ſaid 

EK vonchee. Francis demandeth againſt the ſaid John, tenant by his own 
« warranty, the tenements aforeſaid with the appurtenances, in 

Count. e form aforeſaid, Ac. And whereupon he faith, that he him- 
« ſelf was ſeiſed of the tenements aforeſaid with the appurte- 

ce naaces, in his demeſne as of fee and right, in time of peace, 

« in the time of the lord the king that now is, by taking the 

e profits thereof to the value, Sc. And into which, c. And 

D 1 66 thereupon he bringeth ſuit, Tc. Ind the aforeſaid John, te- 
Gs ©-5 "ah ce nant by his own warranty, defends his right, when, Oc. and 
& Secong * thereupon he further voucheth to warranty?” Jacob Morland; 
« voucher, who is preſent here in court in his proper perſon, and the tene- 
Warranty. ments aforeſaid, with the appurtenances, to him freely warrant- 

eth, Sc. Ind hereupon the ſaid Francis demandeth againit 

Demand the ſaid Jacob, tenant by his own warranty, the tenements atore - 
me ſaid, with the appurtenances in form aforeſaid, Sc. And where- 
vauches, upon he ſaich, that he himſelf was ſeiſed of the tenements 
Count. aforeſaid, with the appurtenances, in his demeſne of fee and 

right, in time of peace, in the time of the lord the king that 
now is, by taking the profits thereof to the value, Oc. And 

Defence of into which, Cc. And thereupon he bringeth ſuit, Sc. And 
ee the aforeſaid Jacob, tenant by his own warranty, defends 15 

right, when, Sc. And faith that the aforeſaid Hugh did not 
diſſeiſe the aforeſaid Francis of the tenements aforeſaid, as the 
pf de ml aforeſaid Francis by his writ and couat aforeſaid above doth ſup- 

n. 


EF 


* The cauſes, between hooks, are no otherwiſe expreſſed in the record than 


by a Oe. 
3 poſe 
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poſe: and of this he puts himſelf upon the country. Ind the No, V. 
aforeſaid Francis thereupon craveth leave to imparl ; and he hath 

it. And afterwards the aforeſaid Francis cometh again here into im -a-1ance, 
court in this ſame term in his proper perſon, and the aforeſaid Default of 
Jacob, though ſolemnly called, cometh not again, but hath de- the common 
parted in contempt of the court, and maketh default. Therefore che. 
it is conſidered, that the aforeſaid Francis do recover his 1eitin udgment 
againſt the aforeſaid David of the tenements aforeſaid, with the 1 the de- 
appurtenances; and that the ſaid David have of the land of the mandant. 
aforeſaid John, to the value [of the tenements aforeſaid ;] Recover; in 
« and further, that the ſaid John, have of the land of the ſaid Values 
Jacob to the value [of the tenements aforeſaid.] And the ſaid 

Jacob in mercy. And hereupon the ſaid Francis prays a writ Amerce. 
of the lord the king, to be directed to the ſheriff of the county ment. 
aforeſaid, to cauſe him to have full ſeiſin of the tenements 
aforeſaid with the appurtenances : and it 1s granted unto him, Award of 
returnable here without delay. Afterwards, that is to ſay, the writ of 
the twenty-eighth day of November in this ſame term, here ſeiſin, and 
cometh the ſaid Francis in his proper perſon ; and the ſheriff, turn. 
namely fir Charles Thompſon, knight, now ſendeth, that he 

by virtue of the writ aforeſaid to him directed, on the twenty- 

fourth day of the ſame month, did cauſe the ſaid Francis to 

have full ſeiſin of the tenements aforeſaid with the appurte- _ 
nances, as he was commanded. All and ſingular which pre- Eremolifi- 
miſes, at the requeſt of the ſaid Francis, by the tenor of theſe cation con. 
preſents we have held good to be exempliſied. In teſtimony tinued. 
whereof we have cauſed our ſeal, appointed for ſealing writs in 

the bench aforeſaid, to be affixed to theſe preſents. Witneſs 2%. 

fir John Willes, knight, at Weltminſter, the twenty-eighth day 

of November, in the twenty-firſt year of our reign, 

Cooke, 


ag * _— NE OI 
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